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One of these was the s | 
Wrong Prescription. 


Can you tell which one? 


Don’t worry. That’s our job. With more than 20 years of medical malpractice 
experience — including prescription error cases — we’ve honed our craft. 
When you have a tough medical malpractice case, call us... 800-654-2024. 


e Medication errors ¢ Negligence ¢ Delays in treatment 
e Misdiagnoses ¢ Surgical errors ¢ Medical product failures 
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Defective Airbag? 
Can you convert hexadecimal to binary? 


We Can. 


(or at least we think we can!) 


www.justiceforall.com 
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Moving the “Management and Control” of a Foreign 
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by Jeffrey L. Rubinger 
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LETTERS 


Author Involvement 

I am writing to express my ex- 
treme displeasure with the decision 
of the Journal to publish in its July/ 
August 2007 issue an article written 
by Robert M. Quinn, “Florida Tax 
Deed Sales are Getting Risky.” 

This article is incomplete as it 
presents as settled law several im- 
portant principles allegedly based 
upon recent decisions of the Florida 
Supreme Court and the United 
States Supreme Court which have 
either not yet been decided or are 
severely limited by the scope of the 
courts’ actual holdings. 

Several critical issues which are 
the ultimate focus of this article 
are being vigorously disputed and 
litigated in two separate cases I 
am handling and which are being 
litigated on the other side by Robert 
Quinn and his law firm Carlton 
Fields. 

The first case plays a significant 
role in the article, Delta Property 


Management, Inc. v. Profile Invest- 
ments, Inc., 875 So. 2d 433 (Fla. 2004), 
and is entering its seventh year of 
litigation in Duval County Circuit 
Court, wherein I along with co-coun- 
sel represent the plaintiff and Mr. 
Quinn and his firm represent one of 
the defendants. Another appeal deal- 
ing, inter alia, with the trial court’s 
determination of the inapplicability 
of the Supreme Court’s prior decision 
(discussed in note 17 of the article) 
is imminent. Another case also dis- 
cussed in the text accompanying note 
17 of the article, Luke Investments, 
Inc. v. Camelot Condominium Own- 
ers Association, Inc., (2d DCA Case 
No. 2D07-1682), is a case in which I, 
along with other counsel, represent 
the appellant Luke Investments, and 
Mr. Quinn and his law firm represent 
the appellee, Camelot Condominium 
Owners Association. Oral argument 
before the Second District is set for 
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OATH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer in the practice of the legal profes- 
sion are clearly set forth in the following oath of admission to the Bar, which the lawyer is swom 
on admission to obey and for the willful violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of 


Florida; 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, 
nor any defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by any 


artifice or false statement of fact or law; 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and willaccept 
no compensation in connection with their business except from them or with their knowledge 


and approval; 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | am 


charged; 


“| will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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IT’S SIMPLE: 


Let Empire Be Your Source For Corporate Kits 


One call puts the most complete corporate kit on your desk the next day. It’s that simple! Your 
client will be impressed and you save money with our professionally designed, logically 
assembled, incredibly easy to use ....“corporate kit”. 


We have separate Florida kit editions for: 


Profit 
$58.00 


* Non-Profit with/without Membership Certificates 
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Professional Association 
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CT, DC, GA, NJ, NY, & TX 


ELECTRONIC FILE 
$20.00 + Fees + Kit 


Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
original documents never leave your office. (FILED WITHIN 2-4 HOURS. KIT & DOCU- 
MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE 
$20.00 + Fees + Kit 


We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP 
$25.00 + Fees + Kit 


The easiest and fastest. We prepare your articles and file them electronically with the 
Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND 
$28.75 Incl. Fees/Electronic $33.25 


We obtain certificates of good standing or corporate status from the Secretary of State. 
(24 HOURS). 


QUICK COPY 
$20.00 + Fees 


We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
DAYS). 


UCC SEARCHES We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
$20.00 + Fees certified copies upon request. 

CUSTOM MINUTES We customize the minutes and bylaws with the corporate name and other information. 
No Charge Creating hand typed originals ready for signatures. 

JUDGMENT LIEN We handle the completion of necessary forms and the filing of your judgment lien 


$15.00 + Fees 


with the Secretary of State. 


Each Corporate Kit features: * Checklist + Instructions * Work Sheets * 8 Tab Dividers + 21 Certificates + Stock Transfer Ledger + Corporate Seal with Pouch + 
Padded Binder * Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders * Waiver of Notice and Minutes of Annual Meeting of Directors 
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Election * Medical Expense Plan * Death Benefit Plan + Voting Trust * Stock Subscription * Executed Stock Subscription * Stock Purchases * Written Statement 
Organizing Corporation + S Corporation, formerly Subchapter S + Section 248 Election + Consent of Incorporators to Election of Initial Directors Election of 
Directors * Election of Officers * Waiver of Shareholders Financial Reporting * Corporate Indemnification Plan * Application for Sales and Use Tax * Application 
for Employer ID Number « Pre-Printed Envelopes for Both Applications * Election by Small Business Corporation (form 2553) + State Unemployment 
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October 3, 2007. 

The fact that Mr. Quinn and Car!l- 
ton Fields, the author and his firm, 
have this obvious interest in these 
cases, and in the outcome of this area 
of law was not disclosed in the article. 
I find this completely unacceptable. 

I cannot believe that the Journal 
does not accept responsibility for 
allowing what is tantamount to ex 
parte judicial lobbying to appear in 
its pages. 

S. Jacksonville 


Editor’s Note: The author’s and 
his law firm’s involvement in litiga- 
tion discussed in his article and the 
pendency of certain cases discussed 
therein, under applicable Journal 
policies, did not necessarily dis- 
qualify the piece from publication. 
However, through incomplete com- 
munication between the editorial 
staff and the author, this involve- 
ment was not known to or considered 
by the reviewing panel. More formal 
procedures are now in place so that 
a similar situation does not occur 
again. The Journal apologizes that 
these matters were not made known 
to our readership and hopes that all 
interested parties will make their 
own assessment of the issues raised 
by Mr. Graessle. Finally, the Journal 
has invited him to prepare a followup 
article in a future issue. 


Human Rights 

The new Florida Bar President 
Frank Angones understandably 
wants to get off on the right foot 
with his constituency. Alas, to do 
so, he takes what certainly must 
be considered a Peter Pan view of 
the organization in his inaugural 
president’s page about “The Defense 
of Human Rights.” He proclaims “The 
Florida Bar and its members are at 
the forefront of human rights.” 

In Bush v. Gore, 531 U.S. 98 (2000), 
the Bar and its members were 
viewed in a less favorable light. Jus- 
tice John Paul Stevens in a dissent 
concluded after the fiasco of voting 
errors in Florida in the 2000 elec- 
tion that some Bar advocates showed 
“an unstated lack of confidence in the 
impartiality and capacity of the state 


judges who would make the critical 
decisions if the vote count were to pro- 
ceed. ... Although we may never know 
with complete certainty the identity of 
the winner of this year’s presidential 
election, the identity of the loser is per- 
fectly clear. It is the nation’s confidence 
in the judge as an impartial guardian 
of the rule of law.” 

So Florida and its lawyers may 
not shine so brightly at the U.S. 
Supreme Court, but as Mr. Angones 
acknowledges, human rights issues 
go beyond state and national bound- 
aries. Yet nowhere in his article does 
he mention the International Decla- 
ration of Human Rights. 

However, in focusing on human 
rights in the context of this nation, 
Mr. Angones makes clear that his 
vision is limited to rights set forth 
in the International Covenant of 
Political and Civil Rights. His ver- 
sion apparently excludes universal 
rights not recognized in the United 
States, including, e.g., the right to 
basic education or health care. 

Those are set out in the Jnterna- 
tional Covenant of Economic and 
Social Rights. They generally are 
aspirations for nations outside of the 
United States’ sphere of influence. 
How such domestic lack of interest 
in those rights in Florida, in the US., 
affects our own nation may be seen in 
Michael Moore’s 2007 documentary, 
Sicko. Uninsured and under insured 
U.S. citizens go abroad, to Cuba, and 
elsewhere plead for health care they 
are denied here. 

Could they get the relief they need 
by relying on our courts? The new Bar 
president claims that at the heart of 
human rights, at least in America, is 
a “sense of fairness” operating in “an 
independent, fair, impartial, diverse, 
and inclusive judicial system.” Such a 
system indeed may exist — perhaps 
not in Florida, but in Peter Pan’s 
Never-never Land. There perhaps 
black Haitians do get the treatment 
that only Cubans are given if they 
land on our soil from abroad. 

There perhaps attorneys like me 
who blow the whistle on corrupt or 
deaf judges and unethical or blind 
courts can get evidentiary hearings, 
or at least oral argument so that the 
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public through media might learn 
what really goes on in places like 
Orlando and Gainesville. Meanwhile, 
I will have to be content with a smile, 
as I shake my head and wonder how 
much worse off the state would be 
if The Florida Bar were not at the 
forefront of human rights. 

GaBE KarmowiTz, Gainesville 


I am amazed and disappointed 
that incoming Bar President Fran- 
cisco Angones could write his first 
President’s Page about “The Defense 
of Human Rights” without any refer- 
ence whatsoever to the appalling hu- 
man rights violations currently being 
committed in the name of the United 
States by the Bush administration. 
How can Mr. Angones devote a col- 
umn to the subject of human rights 
and ignore the systematic torture of 
detainees held without the benefit 
of due process in prisons operated 
by the United States government? 

The fundamental human right 
of habeas corpus has been stripped 
from so-called “enemy combatants,” 
including U.S. citizens. Detainees are 
systematically tortured as a matter 
of policy in Guantanamo and Abu 
Ghraib and in many other Depart- 
ment of Defense prisons, and these 
same detainees are held for years 
without access to our system of jus- 
tice. People are being “disappeared” 
by the United States of America: Our 
government kidnaps nationals of 
other countries and “renders” them 
for torture at the hands of brutal 
regimes. Warrantless wiretapping by 
U.S. government agencies tramples 
on the constitutional rights of Ameri- 
cans. The Department of Justices 
fires U.S. attorneys at the direction 
of the White House for failing to file 
politically motivated cases intended 
to affect election results and sup- 
press the voting rights of minorities. 
President Bush refuses to respond 
to Congressional subpoenas and he 
overrides duly enacted laws with 
unlawful “signing statements.” Our 
Attorney General finds the Geneva 
Conventions on the treatment of 
prisoners of war “quaint.” 
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PRESIDENT’S PAGE 


by Francisco R. Angones 


Your Board of Governors 


he Florida Bar — both its 

operations and its Board of 

Governors — has evolved 

over the years in pursuit of 
the Bar’s goals of better serving its 
members and the public. 

First, a quick review. The board 
has 51 voting members, including 
two public, nonlawyer members, the 
president of the Young Lawyers Divi- 
sion, and the Bar’s president-elect. 
The Bar president presides over the 
meetings, but votes only in the event 
of a tie. Under Bar rules, the YLD 
president-elect sits as a nonvoting 
member of the board. 

It is my general impression that 
the board has changed over the past 
10 years, just as the Bar generally 
has changed, to include a broader 
spectrum of lawyers. 

It wasn’t very many years ago 
that the board was comprised almost 
entirely of white males, with very 
few white female members. But the 
2007-08 board, not counting the ex-of- 
ficio members, will include 10 women, 
five African-Americans (that includes 
three African-American women), and 
three Hispanics. With active recruit- 
ment of minorities in recent years for 
Bar leadership positions, including 
serving on and heading Bar commit- 
tees, we are hopeful for further enrich- 
ment to the Board of Governors in our 
efforts to diversify the Bar and adhere 
to the high standards required by our 
profession. Additionally, the presi- 
dents of the Florida Association for 
Women Lawyers, the Virgil Hawkins 
Florida Chapter of the National Bar 
Association, and the Cuban-American 
Bar Association sit as nonvoting mem- 
bers of the board by invitation of the 
president. The latter memberships 
underscore the increasing diversity 
on the board. 

In order to consider the histories 


and opinions of these members’ on 
various subjects related to the prac- 
tice of law, I performed a review of 
the biographical information of the 51 
members of this Board of Governors. 
As you would imagine, law school 
educational backgrounds vary, with 
24 members graduating from the 
University of Florida; eight from the 
University of Miami; four from both 
Stetson and Florida State universi- 
ties; and one from Nova University. 
Other law schools represented on the 
board include Loyola in New Orleans, 
Yale University, University of Penn- 
sylvania, St. Johns University, St. 
Louis University, George Washington 
University, Ohio Northern University, 
Rutgers University, and The Cumber- 
land School of Law. 

Listed as birth places are states 
including: Alabama, Georgia, Indiana, 
Illinois, Kansas, Massachusetts, Mich- 
igan, New Jersey, New York, North 
Carolina, Ohio, and Pennsylvania. 
Members of the Board of Governors 
were born abroad in Canada, Cuba, 
Italy, and Jamaica as well as a num- 
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ber of Florida cities including Port St. 
Joe. 

The variety of practices represented 
on the board may be surprising to 
many Bar members. It used to be a 
common — and false — perception 
that the board was made up almost 
entirely of “silk-stocking” civil lawyers 
from large firms. Final details are not 
in for the 2007-08 board, but it will 
again have a majority of members 
from small to mid-sized firms, with 
a leavening of solo practitioners and 
members from larger firms. 

A wide variety of practice areas are 
also represented, including criminal 
defense, appellate practice, govern- 
ment practice, civil litigation, family 
law practice, employment, tax, real 
estate, and estate planning. 

Aside from their service in local 
bars and availability to constituents, 
governors spend a great deal of time 
monitoring the Bar and its operations. 
Every other year, the Bar’s member- 
ship survey focuses on, among other 
things, Bar operations, their respec- 
tive benefit to members, and how 
members think they can be improved. 
The board’s Program Evaluation Com- 
mittee usually selects one or two Bar 
programs each year for an in-depth 
review, evaluating those operations 
in meeting their goals, and seeking 
ways to improve them. 

There are also special reviews, 
such as the recent three-year ef- 
fort headed by immediate past Bar 
President Hank Coxe to study the 
Bar’s grievance operations from top 
to bottom. Several changes have re- 
sulted from that study, perhaps most 
notably an improved intake process 
to separate and resolve minor cli- 
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ExeCuTIVE DIRECTIONS 


by John F. Harkness 


A Life Lived to the Brim: Remembering Bob Floyd 


C heerful whistling” began 
the president’s profile of 
Robert L. Floyd in the 


June 1978 Florida Bar 
Journal, and while many of us will 
remember this distinctive announce- 
ment that a friendly, outgoing man 
was coming our way, there is so much 
more to the legacy of Bob Floyd, who 
passed away on May 14. 

His career is an impressive one: 
special agent of the Federal Bureau 
of Investigation, mayor of Miami, 
Dade County representative to the 
Florida House of Representatives, 
circuit court judge, North Miami city 
attorney, and for 37 days in 1966, 
Dade County sheriff. He was also 
a senior law partner with Frates, 
Floyd, Pearson, Stewart, Richman 
and Greer, P.A., and a graduate of the 
Washington College of Law, now The 
American University. 

So why, at 60 years old, did he want 
to be president of The Florida Bar? 
“When you become older and the 
list becomes narrower, you evaluate 
the circumstances and the timing. I 
had devoted 33 years of my life as a 
member of the Bar, so one of my goals 
was to serve as its president.” 

“He never gets angry, and he never 
makes anyone else angry,” said C. 
Harris Dittmar of Jacksonville, who 
served on the Board of Governors 
during Floyd’s presidency. “He brings 
about a cooperative effort. Bob is able 
to see a need for change and work for 
it, but he wants to know where we are 
going before he acts.” 

Floyd did not approach his term 
“to proliferate programs” that would 
“be nothing more than bigness for its 
own sake.” His “reassessments,” as he 
labeled them, for his term were ad- 
dressing delays in attorney discipline 
that he considered to be unfair to the 
lawyer and the public; enhancing Bar 


communication/internal relations 
with its membership; and improving 
the quality of its CLE programs. 

Floyd oversaw a substantial aug- 
mentation of the disciplinary pro- 
gram with the opening and expansion 
of branch offices to handle complaints 
and the hiring additional full-time 
staff attorneys. “The ultimate result” 
of the expanded program, Floyd 
believed, would be when “we have 
convinced the public that the lawyers 
of Florida meant what they said when 
they pledged to police our own ranks 
without the use of public funds.” 

Because of the adversary nature of 
the legal profession, Floyd believed 
that “lawyers will never be free of 
criticism, will never be loved, but 
hopefully will be respected.” 

Floyd held seminars and con- 
ferences throughout the state to 
hear members’ concerns about their 
Florida Bar. As he left his presidency, 
he hoped communication and under- 
standing had been developed. He 
said, “The complaints ranged from 
not doing enough to doing too much. 
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Somewhere we hope we reached a 
median. .. . The experience [of trav- 
eling the state] reinforced my belief 
that professional people can solve 
any problem given the opportunity 
for discussion.” 

He married Rose Marie Norcross 
in 1946, and they had three sons, 
Robert II, Edward, and James, and 
one daughter, Rosemarie. Mrs. Floyd 
passed away in 1985. 

One of the first comments from 
people who knew Bob Floyd was his 
special relationship with his family. 
“You live for your children,” Floyd 
said. In 1969, when Floyd had part 
ownership of the Miami Dolphins 
football team, the whole family trav- 
eled together to every out-of-town 
game. 

An obituary wrote that Bob Floyd 
helped “establish Miami as one of 
America’s premiere cities. With his 
demise, part of Old Miami passes into 
history.” 

I prefer to conclude this testimony 
to Robert L. Floyd by quoting his re- 
marks in a commencement address to 
Florida State University’s law gradu- 
ates in December 1978 in which he 
spoke of the future: “In my lifetime 
I have seen milestones in legal doc- 
trines, social upheavals throughout 
the world, conquest of many physical 
diseases, but you, who in two decades 
will see the turn of the century, should 
perceive with me, ‘This is only the 
beginning, Folks.’ I envy you the life’s 
adventure you will soon engage in; 
let the record show you lived it to the 
brim.” 

Those of us who knew Bob Floyd 
would agree — he lived life “to the 
brim.” 
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Utilizing “Special Florida: 


Unanswered Questions, Practical Considerations, 
and the Order of Appointment 


by Howard R. Marsee 


ra asters” are adjuncts of the court, exercising 
limited judicial authority and appointed 
by the court to perform specific tasks. 


“Special masters” typically are appointed 
by the presiding judge to serve in specific cases.! “General 
masters” serve more broadly and typically are appointed to 
serve over a variety or class of cases, often on a venue-wide 
basis.” The terms “special master” and “general master” are 
sometimes confused or used indiscriminately, even within 
the same case.” 

The master’s authority derives from his or her appoint- 
ment by the court. Historically, courts relied upon the 
common law and upon the court’s inherent authority to 
appoint masters and to define the master’s duties and 
responsibilities.‘ The practice of utilizing masters to as- 
sist trial judges in the disposition of cases predates the 
American legal system and has its origin in common law 
English chancery courts during the reign of King Henry 
VIII.’ Congestion in the federal court system spawned the 
use of masters in the United States as early as the colonial 
period.® 

Over time, the use and appointment of masters came to 
be governed by state and federal rules of civil procedure. 
At the state court level in Florida, the appointment of 
special masters in civil cases is now governed by Florida 
Rule of Civil Procedure 1.490; Florida Family Law Rule of 
Procedure 12.492; and Florida Probate Rule 5.697.’ At the 
federal level, appointment is governed by Federal Rule of 
Civil Procedure 53. The role of masters has evolved from a 
strict and limited role of trial assistance to a more expanded 
view — with the duties and responsibilities of masters now 
extended to every phase of litigation. As court dockets 


have burgeoned, and as litigation has become increasingly 
complex, the utilization of masters has increased. 
Masters perform a wide variety of tasks. They serve various roles 
in pretrial discovery and proceedings, facilitate the mediated 
settlement of cases, make recommendations and submit reports 
to judges, assist with complex issues, chair advisory committees 
composed of lawyers of record, help administer class actions and 
settlements, propose orders jointly recommended by the parties, 
make decisions based on judicial reference or the parties’ consent, 
and become engaged in post-trial proceedings. ° 


The purpose of this article is to identify some of the 
yet unanswered questions surrounding the use of special 
masters in Florida and to provide practical information for 
lawyers involved with the appointment of a “special mag- 
istrate” or “special master.” Because the special master’s 
authority and duties derive from the order appointing him 
or her, special consideration has been given to the form of 
that order. 

A note on nomenclature is unavoidable. “Magistrates” 
have replaced “masters” in Florida state courts. Effective 
October 1, 2004, the Supreme Court of Florida amended 
Rule 1.490, Rule 12.492, and Rule 5.697 so that all refer- 
ences to “master” thereafter became “magistrate.”"° “Special 
masters” became “special magistrates.” The change was 
essentially administrative and cosmetic.'' Both “master” 
and “magistrate” denote court appointees with varying 
degrees of limited judicial authority. The subject of general 
magistrates, except incidentally, is outside the scope of this 
article. We are concerned here with masters serving spe- 
cifically delineated tasks in specific cases — masters that 
have been historically designated as “special masters.” 

Rule 53 continues to use the term “master” but has 
abandoned the term “special master.” A careful reading of 
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Rule 53, however, suggests that Rule 
53 uses “master” synonymously with 
the historic term “special master.” 
“Master” within the context of Rule 
53 is a court-appointee in specific 
cases before the district court. Rule 
53 makes no distinction between “gen- 
eral masters” and “masters” because 
federal courts have institutionalized 
the role of magistrate judge.” 

For purposes of simplicity and un- 
less context clearly indicates the need 
for a distinction, this article will use 
the terms “master,” “special master,” 
and “special magistrate” interchange- 
ably. 


Consent to Appointment 

The issue of consent under Rule 
1.490(c) and Rule 12.492(b) is straight 
forward. No referral may be made to 
a special magistrate without the con- 
sent of the parties.'* Several Florida 
appellate decisions have held lack 
of consent fatal to the appointment 
of a special master.‘ Mandamus is 
appropriate to correct a trial court’s 
referral without consent.’ In Prater 
v. Lehmbeck, 615 So. 2d 760 (Fla. 4th 
DCA 1993), where a party filed a blan- 
ket objection to referral to a master, 
but nevertheless participated in the 
referred proceedings, the trial court 
assumed consent from the party’s par- 
ticipation and its order was reversed 
on appeal. To minimize issues regard- 
ing consent, the order appointing the 
special magistrate should recite that 
the referral is consensual. 

An interesting consent issue is 
whether a party, having given consent 
ab initio to the appointment of a spe- 
cial magistrate, may later withdraw 
that consent. This may occur in mat- 
ters involving continuous magistrate 
supervision, such as supervision of 
discovery matters, when one party 
decides that the magistrate’s rulings 
aren't as favorable as desired. Rule 
1.490, Rule 12.492, and Rule 5.697 
are silent on this question and there 
seems to be no Florida appellate law 
on point. Logic would seem to require, 
at a minimum, that the party with- 
drawing consent should move for a 
court order relieving the magistrate of 
his or her duties and responsibilities 
and — until that order is rendered 
—that the party is bound by the order 


appointing the special magistrate. 

Probate Rule 5.697 is a relatively 
new rule, having been adopted in 1992 
and “patterned after” Rule 1.490.'° On 
its face, Rule 5.697 has no require- 
ment for consent by the parties to the 
appointment of a special magistrate, 
and as yet there are no appellate 
decisions addressing this point. The 
drafters of Rule 5.697 apparently 
chose not to adopt the consent lan- 
guage contained in subsection (c) of 
Rule 1.490. It would seem to follow 
that a consent requirement was not 
intended. One reason for this may 
lie in the relatively narrow scope 
of duties performed by the special 
magistrate in probate. Subsection (b) 
provides that special masters may 
be appointed “in connection with the 
court’s review of guardianship ac- 
countings and plans.” This delegation 
of duties is more restrictive than the 
delegation of duties contained in Rule 
1.490." 

Under Federal Rule 53, consent 
is not in all instances necessary. 
Subsection (a)(1) provides that non- 
consensual referrals may be justified 
by exceptional conditions; the need 
to perform an accounting or difficult 
damage computation; or the need to 
address pretrial or post-trial matters 
that cannot be addressed effectively 
and timely by an available district 
judge or magistrate judge.'* Notwith- 
standing Article III of the U.S. Con- 
stitution, nonconsensual referrals to 
special masters have been sustained 
against constitutional attack where 
the master’s duties were performed 
under the “total control and jurisdic- 
tion of the district court....”!° The 
Supreme Court has recognized that in 
certain situations, the efficiency and 
expertise benefits of such referrals 
outweigh the diminution of Article III 
values (neutral, independent adjudi- 
cation) — creating a kind of balancing 
test.” 


The Master’s Qualifications 

Rule 1.490(b), Rule 12.492(a), and 
Rule 5.697(b) provide that the court 
may appoint “members of The Florida 
Bar as special magistrates.” The sub- 
sections go on, however, to provide 
that “upon showing that the appoint- 
ment is advisable, a person other 
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than a member of the Bar may be 
appointed.” Rule 5.697 requires “good 
cause shown” for the appointment of 
some person other than a member of 
The Florida Bar. Where the task to 
be performed requires certain types 
of expertise (e.g., accounting, corpo- 
rate share valuation, patent issues, 
scientific questions), the need for a 
nonlawyer may be the raison d’étre 
for appointment of the master. 

Rule 53(a)(2) contains no Bar mem- 

bership requirement. It provides that, 
without the consent of the parties, “a 
master must not have a relationship 
to the parties . . . that would require 
disqualification of a judge under 28 
U.S.C. §455.” The court may enter an 
order of appointment only after the 
master has filed an affidavit disclos- 
ing whether there is any ground for 
disqualification under 28 U.S.C. §455. 
The Academy of Court-Appointed 
Masters, a national organization, of- 
fers the following suggested affidavit 
language. 
I have thoroughly familiarized myself 
with the issues in this case. As a result 
of my knowledge of the case, I can attest 
and affirm that I know of no grounds for 
disqualification under 28 U.S.C. §455 that 
would prevent me from serving as the spe- 
cial master in the captioned matter.”! 

Rule 1.490, Rule 12.492, Rule 5.697, 
and Rule 5.697 require no affidavit 
regarding disqualification, but they do 
provide in subsection (d), subsection 
(c), and subsection (c), respectively, 
that all “grounds for disqualification 
of a judge shall apply to a magistrate.” 
Therefore, although not required, it 
may be good practice in Florida state 
court actions to have the master file 
a modified affidavit similar to that 
recommended by the Academy of 
Court-Appointed Masters. 

In the order of referral to the 
master, the subject of the master’s 
qualifications should be addressed. 
If the appointment is pursuant to 
Rule 1.490 or Rule 12.492, and the 
appointment is to a person other than 
a member of The Florida Bar, then 
the order should recite the reasons 
that referral to a non-Bar member is 
“advisable.” If the referral is pursu- 
ant to Rule 5.697, then the basis for 
a finding of “good cause” ought to be 
recited. In all cases under Rule 53, and 
in state court cases where an affidavit 
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regarding disqualification has been 
filed, the order of appointment prob- 
ably should recite that the affidavit 
has been filed. 


Oath and Bond Requirements 

Rule 1.490(a) of the Florida Rules 
of Civil Procedure requires persons 
appointed as general magistrates to 
“take the oath required of officers by 
the constitution and the order shall 
be recorded before the magistrate 
discharges any duties of that office.”” 
In the case of special magistrates, 
Rule 1.490(b), Rule 12.492(a), and 
Rule 5.697(b) specifically provide 
that the administration of an oath is 
discretionary with the court. This dis- 
tinction between general and special 
masters has its roots in chancery.” 
Rule 53 doesn’t address the subject 
of an oath. 

Subsections (b) and (e) of Rule 
1.490 and subsections (a) and (d) of 
Rule 12.492 address the question of 
whether a bond may be required of 
the special magistrate. The gist of the 
subsections is that the requirement of 
a bond is discretionary with the court. 
However, Rule 1.490(e) and Rule 
12.492(d) specifically provide that the 
court may require bond of magistrates 
who are appointed to dispose of real 
or personal property, and those sub- 
sections establish language that such 
bonds should contain. Rule 5.697 does 
not address the subject of a bond. Rule 
53 is also silent on the subject of a 
bond. If a bond is going to be required 
in a case, whether state or federal, 
then any bond requirements should 
be included in the order of reference 
to the master. The order should also 
address all issues regarding funding 
of the bond. 


The Master’s Powers and Duties 

In broad terms, the master’s au- 
thority is established by the terms 
contained in the order of reference. 
Therefore, it is extremely important 
to delineate in the court’s order the 
task or tasks the master is to perform. 
The following is a representative 
sampling of tasks assigned to masters 
in state and/or federal cases: ruling 
upon and monitoring discovery mat- 
ters; conducting in camera document 
inspections; coordinating discovery 


in multi-party or multi-district cases; 
supervising class action notices; 
monitoring settlement and judgment 
compliance; administering the dis- 
tribution of settlement or judgment 
proceeds; making findings of fact and 
recommendations regarding real 
property disputes; disposing of real or 
personal property under jurisdiction 
of the court; overseeing the winding 
down of corporations and other busi- 
ness entities; calculating damages 
and/or attorneys’ fees; making insur- 
ance coverage determinations; serving 
as technology masters; and managing 
settlement efforts in complex cases. 
Rule 1.490, Rule 12.492, and Rule 
53 offer some specific guidelines re- 
garding the exercise of the master’s 
powers, duties, and authority. For 
example, Rule 1.490(d) and Rule 
12.492(c) provide that “the magistrate 
shall hold hearings in the county 
where the action is pending, but hear- 
ings may be held elsewhere by order 
of court to meet the convenience of 
the parties or witnesses.” Interest- 
ingly, Rule 1.490(d) and Rule 5.697(c) 
provide that “process issued by a mag- 
istrate shall be directed as provided 
by law.” Rule 12.492 contains no such 
provision, and one is left to wonder 
whether the omission suggests that 
the special master under Rule 12.492 
may not issue process. If hearings are 
going to take place outside the county 
where the action is pending, then this 
should be included in the reference 
order. If any unusual problems with 
process are anticipated, then these too 
ought to be addressed in the order. 
Rule 1.490(f), Rule 12.492(e), and 
Rule 5.697(d) deal with the subject of 
hearings before the magistrate. Gen- 
erally, they place on the magistrate 
the duty to set and notice hearings, 
and they provide the authority to 
proceed ex parte if any party fails to 
appear. The magistrate may examine 
parties and witnesses on oath and 
may require the production of books, 
papers, writings, vouchers, and other 
documents. Under Rule 1.490 and 
Rule 12.492, the special magistrate 
may admit evidence by deposition or 
otherwise and “may take all actions 
concerning evidence that can be taken 
by the court and in the same manner.” 
The language of Rule 5.697 differs 
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slightly. It makes no reference to depo- 
sition testimony, but says essentially 
that the special magistrate shall ad- 
mit evidence that “would be admissi- 
ble in court.” Under Rule 1.490(f) and 
Rule 5.697(d), evidence at hearings is 
to be taken “in writing” and shall “be 
filed with the magistrate’s report.” 
Rule 12.490(e) differs slightly and pro- 
vides that, “unless otherwise ordered 
by the court, all parties shall equally 
share the cost of a court reporter at a 
special magistrate’s proceeding.” Rule 
12.492(e) also specifically provides 
that if all parties waive the presence 
of a court reporter at hearing, they 
should do so in writing. In almost ev- 
ery instance, therefore, it seems that 
a court reporter is advisable, and that 
the order of reference should provide 
who is to make arrangements for the 
reporter and how the costs are going 
to be allocated. 

Rule 1.490(g) and Rule 12.492(f) 
deal with the content of the magis- 
trate’s report: “In the reports made 
by the magistrate no part of any 
statement of facts, accounts, charge, 
deposition, examination, or answer 
shall be recited. The matters shall be 
identified to inform the court what 
items were used.” 

The precise language of Rule 5.697 
differs, but the substance is the same. 
As will be discussed hereinafter, the 
creation of a record is one of the mas- 
ter’s most important duties. Failure to 
provide an adequate record can have 
serious consequences. 

Omitted from Rule 1.490, Rule 
5.697, and Rule 12.492 is whether 
the magistrate has the authority to 
impose sanctions on any party for 
noncompliance with any of the mag- 
istrate’s directives. Rule 53 explicitly 
addresses this question. Under Rule 
53(c), the master has the authority 
to impose any noncontempt sanction 
provided by Rules 37 or 45,” but is 
limited to recommending contempt 
sanctions. Absent an explicit delega- 
tion of contempt authority either by 
statute or by Rule 1.490, Rule 12.492, 
or Rule 5.697, it is doubtful whether 
a special magistrate under these 
rules may do more than recommend 
a contempt sanction to the presiding 
judge.” It is also unclear whether a 
magistrate under Rule 1.490, Rule 
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5.697, or Rule 12.492 may impose 
noncontempt sanctions (e.g., award 
attorneys’ fees or costs, strike plead- 
ings or defenses, or order matters 
taken as admitted) or whether he or 
she is confined to recommending such 
sanctions to the presiding judge. 
Rule 53, Rule 1.490, Rule 12.492, 
and Rule 5.697 have very similar 
provisions regarding the dispatch 
with which the master is to proceed. 


Rule 1.490(f), Rule 12.492(e), and . 


Rule 5.697(d) provide that the magis- 
trate “shall proceed with reasonable 
diligence” in every reference and with 
“the least practicable delay.” They go 
further to say that any party may 
apply to the court for an order to the 
magistrate to speed the proceedings. 
Rule 53(b)(2) requires that the order 
of reference “direct the master to pro- 
ceed with all reasonable diligence.” 

Rule 53(e) makes specific reference 
to “Master’s Orders.” Indeed, sub- 
sections (e) and (f) envision a court 
adjunct that both reports to the court 
and issues orders to the parties. At 
no place in Rule 1.490, Rule 12.492, 
or Rule 5.697 is there reference to the 
master issuing or filing orders. One 
can fairly ask whether a magistrate 
under the state rules has authority, 
whether explicit or implicit, to issue 
orders — as opposed to recommend- 
ing orders to the appointing judge. 
At least one appellate decision has 
held that a special master’s role is 
advisory only, and that any ultimate 
disposition and determination must 
be adjudicated by the court.” 

On their face Rule 1.490, Rule 
12.492, and Rule 5.697 seem to envi- 
sion a narrower grant of power to 
masters than those granted by Rule 
53. One reason is historic. Rule 1.490, 
Rule 12.492, and Rule 5.697 are based 
mainly on the old Chancery Act, sec- 
tions 54 through 65, which were taken 
in large part from the Federal Equity 
Rules.” The former practice in equity 
was to have testimony taken by a 
master or special examiner.”* Masters 
in chancery were not adjuncts with 
adjudicative functions. In England, 
chancellors would primarily utilize 
masters as assistants to aid in the 
performance of ministerial functions 
such as recording testimony, disposing 
of property in pursuance of settling 


judgments, presiding over evidentiary 
hearings, tabulating damages, and au- 
diting accounts.” In essence, masters 
in equity were information gatherers 
and advisers. Read in this historic con- 
text, it is easy to see why Rule 1.490, 
Rule 12.492, and Rule 5.697 make no 
reference to the issuance of orders by 
masters. It seems that Rule 53 has 
been “revised extensively to reflect 
changing practices in using special 
masters”? — whereas Rule 1.490, 
Rule 12.492, and Rule 5.697 are still 
tethered to earlier equity practice. 

When appointing a special magis- 
trate under Rule 1.490, Rule 12.492, 
or Rule 5.697, it seems advisable to 
specifically include in the order of ref- 
erence whether the special magistrate 
may issue orders, under what cir- 
cumstances he or she may do so, and 
what types of orders are permissible. 
Rule 53 (b)(A) provides that the order 
appointing a master must state the 
master’s duties and any limits on his 
or her authority. Subsections (c) and 
(d) of Rule 53 (which enumerate fairly 
broad categories of power vested in a 
master) each open with the language: 
“Unless the appointing order directs 
otherwise....” This underscores the 
relatively broad nature of authority 
granted the master under Rule 53. 
This means also, however, that care 
must be taken in drafting the order of 
reference. An order of reference that 
too narrowly delineates the grants 
of power could be construed as a 
limitation upon the broader author- 
ity granted by Rule 53. The order of 
reference needs to be clear whether 
the intention is to expand or curtail 
the authority granted by the language 
of the applicable rule. 


The Record, Report, and 
Exceptions 

Rule 1.490, Rule 12.492, Rule 5.697, 
and Rule 53 differ significantly on 
the subject of the master’s report to 
the court. Rule 1.490(h) requires the 
special magistrate to take evidence “in 
writing” and file that written record 
with the magistrate’s report. Rule 
12.492 requires a court reporter at 
hearing unless waived by all parties. 
Rule 5.697(d) provides that “evidence 
shall be taken in writing or by elec- 
tronic recording” and that the record 
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“shall be filed with the magistrate’s 
report.” All three rules prohibit the 
recitation of evidentiary detail in the 
body of the report. Rule 53 does not 
specify how the record is to be created 
or what recitations may be contained 
in the magistrate’s report, but it does 
provide in subsection (f) that the 
master must report “as required by 
the order of appointment.” Under all 
three rules the report itself must be 
filed with the court. 

After the magistrate’s or master’s 
report has been filed with the court, 
any party may file exceptions or objec- 
tions to any or all of his or her find- 
ings and/or recommendations. Under 
Rule 1.490(h), Rule 12.492, and Rule 
5.697(f), a party’s exceptions must be 
served within 10 days of the master’s 
service of copies of the report on the 
parties. Rule 12.492(g), unlike Rule 
1.490(h), provides for the filing of 
cross-exceptions within five days of 
service of the opposing party’s excep- 
tions. Under Rule 53(g)(2) a party 
“may file objections to — or a motion 
to adopt or modify — the master’s 
order, report, or recommendations 
no later than 20 days from the time 
the master’s order, report, or recom- 
mendations are served, unless the 
court sets a different time.” Cautious 
practitioners will note the distinction 
between “file” and “serve” in these 
rules. 

If no exceptions or objections are 
filed/served, then the court, after expi- 
ration of the time for filing/serving ex- 
ceptions or objections, may act on the 
report. Rule 1.490(h), Rule 12.492(g), 
and Rule 5.697(f) each provide that 
the court “shall take appropriate ac- 
tion on the report.” It has been held 
reversible error for the court to act 
on the magistrate’s report before the 
expiration of the time for exceptions.*" 
Even in the absence of exceptions by a 
party, the “trial court — prior to entry 
of a final judgment in accordance with 
the master’s report” — has a duty to 
examine and consider the evidence for 
itself and to determine whether under 
the law and facts the findings and rec- 
ommendations of the magistrate are 
justified.*? One Florida district court 
of appeal addressing this issue under 
Rule 1.490 expresses this view that 
review of the magistrate’s record is 


4 

ig 

34 


obligatory.** There seems to be no ap- 
pellate decision addressing a potential 
problem created by Rule 12.492(e), 
which subsection suggests that all 
parties may waive the presence of a 
court reporter at a magistrate’s hear- 
ing. Without a record to review, how is 
the court to rule on exceptions to the 
magistrate’s report? 

From the language of Rule 53(g)(1), 
a hearing is required but it lies within 
the discretion of the federal court 
whether to review the record or evi- 
dence underlying the master’s report. 
Rule 53(g)(1) provides: “In acting on 
a master’s order, report, or recom- 
mendations, the court must afford 
an opportunity to be heard and may 
receive evidence, and may: adopt or 
affirm; modify; wholly or partly reject 
or reverse; or resubmit to the master 
for instructions.” 

Under Rule 1.490, Rule 12.492, or 
Rule 53, the court must provide an op- 
portunity to be heard once exceptions 
or objections are filed. Rule 5.697(f) 
provides that all “timely exceptions 
may be heard by the court on reason- 
able notice by any party.” 

Subsections (g)(3), (4), and (5) of 
Rule 53 provide explicit standards 
for the court’s review of the master’s 
report. The court must decide de novo 
all objections to findings of fact made 
or recommended by the master. The 
court must also decide de novo all 
conclusions of law made or recom- 
mended by the master. “Unless the 
order of appointment establishes a 


different standard of review, the court 
may set aside a master’s ruling on a 
procedural matter only for an abuse of 
discretion.” It is interesting to note 
that the appointing judge, arguably, 
may establish his or her own standard 
of review for matters of procedure. If 
some standard other than abuse of 
discretion is to be utilized, this is a 
subject that ought to be addressed 
in the order of reference. Subsection 
(g)(3) also provides that the parties 
may stipulate, with the court’s con- 
sent, that the master’s findings will 
be reviewed for “clear error” or that 
a master appointed under Rule 53 
(a)(1)(A) or (C) will be final. If such 
stipulations exist, the order of refer- 
ence should acknowledge them and 
recite the court’s consent. 

Rule 1.490, Rule 12.492, and Rule 
5.697 provide no explicit standards for 
a judge reviewing the report and rec- 
ommendations of a special magistrate. 
Instead, we need to look to published 
appellate decisions in Florida. The 
early decisions, arising during a time 
when special masters served essen- 
tially as fact finders, couched the stan- 
dard of review in jury-verdict terms. 
In essence, these decisions hold that 
because the special master had the 
opportunity to observe the witnesses 
and assess their veracity, the master’s 
findings and conclusions were to be 
accorded the same weight as a jury 
verdict in a common law action.” 

In examining the various appellate 
decisions addressing the question of 


review standards, we see that over 
time, two disparate sets of standards 
emerge. One line of cases has adopted 
a “competent substantial evidence” 
standard for findings of fact and a 
“clearly erroneous” standard for is- 
sues of law.* A second line of decisions 
applies a “clearly erroneous” standard 
for findings of fact and a “misconcep- 
tion of the law” standard for conclu- 
sions of law.*’ The two lines of cases 
are irreconcilable as to nomenclature, 
i.e., with respect to what they call the 
standards of review. One fifth district 
court of appeal decision interjects 
yet another variation on the theme. 
In Anderson v. Anderson, 736 So. 2d 
49, 50 (Fla. 5th DCA 1999), the Fifth 
District Court of Appeal speaks of “a 
‘clearly erroneous’ standard for find- 
ings of fact and an ‘abuse of discretion’ 
standard for the application of law to 
the facts.” 

There appears to be no Florida ap- 
pellate decision considering what the 
standard of review should be for pro- 
cedural conclusions by the magistrate 
under Rule 1.490, Rule 12.492, or Rule 
5.697. For example, if the magistrate 
concludes that a party’s responses 
to requests for admission are insuf- 
ficient and that the matter requested 
be deemed admitted, what standard 
should the presiding judge apply? 
Under the federal rule, the standard 
of review would be “abuse of discre- 
tion.” One can only speculate whether 
a state appellate court would apply 
an “abuse of discretion” standard, a 
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“clearly erroneous” standard, or a 
“misconception of the law” standard. 
An equally thorny problem is that 
of the special master’s record. As we 
have seen above, Rule 1.490 requires 
that evidence be taken in writing and 
filed with the magistrate’s report. The 
court has a sua sponte duty to exam- 
ine and consider the evidence and to 
determine whether under the law and 
facts the findings and recommenda- 
tions of the magistrate are justified.* 
If the magistrate fails to make and 
file a written record, then the court is 
thwarted in this responsibility. Some 
earlier appellate decisions held that 
it was the responsibility of the party 
filing exceptions to ensure that the 
record was made and filed, and that 
if they failed to do so, their exceptions 
should be overruled.** Later decisions 
have placed the onus of creating an 
accurate and complete written record 
on the master. In Boalt v. Boalt, 672 
So. 2d 109 (Fla. 4th DCA 1996), and 
De Clements v. De Clements, 662 So. 
2d 1276 (Fla. 3d DCA 1995), trial 
courts denied exceptions to special 
master reports because the records 
of the masters’ proceedings were 
defective or unavailable. The trial 
courts in each case placed the burden 
of providing the record, at the time 
of hearing on the exceptions, on the 
excepting party. In each case, the ap- 
pellate court reversed. These decisions 
notwithstanding, Rule 12.492(g) pro- 
vides that the “party seeking to have 
exceptions heard shall be responsible 
for the preparation of the transcript of 
proceedings before the magistrate.” 
The requirement of Rule 1.490 
to create and file a record with the 
magistrate’s report creates some prob- 
lems of expense and practicality. The 
parties may find it cost effective to 
have a court reporter recording hear- 
ings, but may want to withhold the 
ordering of a transcript until the filing 
of exceptions. Further, some clerks 
of court may balk at voluminous fil- 
ings of papers without an imminent 
hearing that necessitates the filing. 
A common sense solution would be 
to address this problem in the order 
of reference or by a stipulation of the 
parties. In any event, however, the 
special magistrate, the court, and 
the parties would be wise to create a 


complete and accurate record for each 
proceeding presided over by the spe- 
cial magistrate — even if that record 
is subject to delayed transcription and 
filing. 

Rule 53 contains no explicit provi- 
sion requiring a written record or 
filing of such record with the master’s 
report. However, subsection (b)(2)(C) 
requires that the order of reference 
specify the nature of the materials to 
be preserved and filed as the record of 
the master’s activities. Because a writ- 
ten record is essential if the court is to 
perform a de novo review, the need for 
a record is central in the procedural 
scheme of the rule. 


Form of the Master’s Report 

The format of the master’s or mag- 
istrate’s report may be as varied as 
the many tasks that can be assigned 
to him or her. However, due to the 
need for court review and rulings on 
exceptions, the report should clearly 
distinguish between findings of fact, 
rulings of a procedural nature, recom- 
mendations, and conclusions of law. 
This aids the parties and the presid- 
ing judge in assessing whether the 
master is deciding a matter within the 
scope of his or her appointment; what 
records need to be reviewed for the 
purpose of ruling on exceptions; and 
what standard of review is applicable 
to a given decision or conclusion. The 
report should reflect clearly whether 
the master or magistrate is acting 
in an adjudicatory role (e.g., ruling 
on procedural matters, matters of 
sanctions, etc.) or in a fact finding or 
advisory role. 


Ex Parte Communications 

Rule 53 (b)(B) requires that the 
order of reference specify the cir- 
cumstances, if any, under which the 
master may communicate ex parte 
with the court or a party. Rule 1.490, 
Rule 12.492, and Rule 5.697 are silent 
on the subject of ex parte communi- 
cations. In most instances, ex parte 
communications are probably not 
desirable or necessary. An exception 
may be in situations where the master 
is serving as a settlement master.*’ 
Whether dealing with a federal or 
state appointment, the subject of ex 
parte communications ought to be 
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addressed in the order of reference. 
To the extent that a special master is 
granted adjudicative (as opposed to 
advisory) powers, it probably would 
be wise to limit the conditions under 
which the master engages in ex parte 
communications with the parties.*' 


Master’s Compensation 

Rule 53(b)(2)(E) requires that the 
order of appointment specify the ba- 
sis, terms, and procedure for fixing 
the master’s compensation under 
Rule 53(h). Under that subsection, 
compensation may be paid either by 
a party, parties, or a fund or subject 
matter that is within the court’s 
control. It also permits the court to 
specify how the compensation is to 
be allocated among the parties. Rule 
1.490 and Rule 5.697 make no refer- 
ence to the magistrate’s compensa- 
tion. Rule 12.492(h) provides that 
“the costs of a special magistrate 
may be assessed as any other suit 
money in family proceedings and all 
or part of it may be ordered prepaid 
by the order of the court.” The order 
of reference should provide in some 
detail how compensation is going to 
be addressed. One appellate decision 
outlines criteria the court should 
consider in adjudicating the com- 
pensation to be paid the magistrate 
where the amount of compensation 
is in controversy.*” 


A Final Note 

Today, electronic discovery looms 
large in litigation.** The U.S. Su- 
preme Court on April 12, 2006, ap- 
proved extensive electronic discovery 
amendments to several of the Federal 
Rules of Civil Procedure.‘ These 
took effect on December 1, 2006.The 
Florida Bar is exploring whether 
to propose modifications similar 
to the federal amendments.* The 
labyrinthine, technical aspects of 
electronic discovery and the increas- 
ing complexity of litigation create 
fertile ground for the utilization of 
special masters. Additional expan- 
sion of the role of masters seems 
inevitable. Carefully drafted orders 
of reference, which anticipate issues 
and problems, can do much to make 
the utilization of special masters ef- 
fective and cost-efficient. 


ath 
xe 


' The provisions of Fep. R. Civ. P. 53, 
taken in their entirety, point to a case- 
specific designation of the person serving 
as “master.” 

2 See generally Bell v. Bell, 307 So. 2d 911, 
914 (Fla. 3d D.C.A. 1975); Fia. Fam. Law R. 
P. 12.490; FLa. R. Juv.P. 8.060; Fia. R. Trar. 
Cr. 6.630. 

3 Compare Gray v. State of Florida, 489 
So. 2d 86 (Fla. 5th D.C.A. 1986) (using 
language that suggests confusion as to the 
status of the “master” involved in the case); 
Ciccarelli v. Ciccarelli, 352 So. 2d 1204 
(Fla. 4th D.C.A. 1977) (using both terms 
in one sentence to describe a master, who 
from the context of the case, appears to be 
the same person); Bell v. Bell, 307 So. 2d 
911 (Fla. 3d D.C.A. 1975) (using the term 
“special master” to refer to a separate and 
distinct “general master” in the case). 

4 See Ex Parte Peterson, 253 U.S. 300, 
312-13 (1920): Kimberly v. Arms, 129 US. 
512, 524-525 (1889). 

5 See Irving R. Kaufman, Masters in the 
Federal Courts: Rule 53, 58 Cou. L. Rev. 
452 (1958). 

6 See Bryant, The Office of Masters in 
Chancery: Colonial Development, 40 A.B.A. 
J. 595 (1954). 

7 It should be noted that FLa. R. Civ. P. 
1.490 governs the appointment of both 
general and special magistrates in civil 
cases. However, Fa. Fam. R. Proc. 12.492 
governs only the appointment of special 
magistrates. Rule 12.490 governs the ap- 
pointment of general masters in family law 
cases. The appointment of general masters 
in family law, and the use of masters under 
the Florida Rules of Juvenile Procedure, 
are beyond the scope of this article. 

8 For a detailed history of this evolution, 
see Mark A. Fellows & Roger S. Haydock, 
Federal Court Special Masters: A Vital 
Resource in the Era of Complex Litigation, 
31:3 Wn. Mircue.t L. Rev. (2005); Shira 
A. Scheindlin & Jonathan M. Redgrave, 
Master Rule 53: The Evolution and Impact 
of the New Federal Rule Governing Special 
Masters, N.Y. Sr. B. J. (January 2004). 

® Mark A. Fellows & Roger S. Haydock, 
Federal Court Special Masters: A Vital 
Resource in the Era of Complex Litigation, 
31 Wo. MitcHe.t L. Rev. at 1270 (2005). 

'0 Amendments to the Florida Rules of Ap- 
pellate Procedure, the Florida Rules of Civil 
Procedure, the Florida Rules of Criminal 
Procedure, the Florida Family Law Rules 
of Procedure, the Florida Rules of Juvenile 
Procedure, and the Florida Probate Rules, 
887 So. 2d 1090 (Fla. 2004). 

' The change in nomenclature was 
prompted by the need to reconcile the lan- 
guage of Rule 1.490 with 2004 legislative 
changes to various related statutes. See id. 
at 1090. 

2 See Fen. R. Civ. P. 53(i) (dealing with 
the applicability of Rule 53 to magistrate 
judges). 

'S Consent is also required for referral to 
a general master under F1a. R. Fam. Law 
P. 12.490. 

'4 See Rosenberg v. Morales, 804 So. 2d 622 
(Fla. 3d D.C.A. 2002); Pesut v. Miller, 773 
So. 2d 1185 (Fla. 2d D.C.A. 2000); Wilson 
v. McKay, 568 So. 2d 102 (Fla. 3d D.C.A. 


1990). 

18 Novartis Phams. Corp. v. Carnoto, 798 
So. 2d 22 (Fla. 4th D.C.A. 2001); Pesut v. 
Miller, 773 So. 2d 1185 (Fla. 2d D.C.A. 
2000). 

16 FLa. Pros. R. 5.697, commitee’s note. 

‘7 Compare subsections (b) and (c) of Rule 
1.490 with subsections (b) and (c) of Rule 
5.697. 

'8 Fep. R. Civ P. 53(a)(1). 

19 See, e.g., United States v. Raddatz, 
447 U.S. 687 (1980) (appointment upheld 
where magistrate judge had no inde- 
pendent authority to enforce orders, and 
dispositive decisions on the law and facts 
were reviewed de novo on the record). 

20 See Thomas v. Union Carbide Agri- 
cultural Products Co., 473 U.S. 568, 584 
(1985); Northern Pipeline Construction 
Co. v. Marathon Pipe Line Co., 458 U.S. 50 
(1982). 

21 The Academy of Court-Appointed 
Masters (ACAM) was created in 2004 at 
a conference sponsored by the National 
Arbitration Forum. ACAM has completed 
a handbook that contains sample appoint- 
ment orders, as well as numerous useful 
references and appendices. The title is 
APPOINTING SPECIAL MASTERS AND OTHER 
JupDICIAL ADJUNCTS: A HANDBOOK FOR JUDGES. 
First published March 2004, the handbook 
may be downloaded from the ACAM Web 
site, www.courtappointedmasters.org. 

2 This is consistent with the require- 
ments for general magistrates under 
F.a. Fam. Law R. P. 12.490; Fia. Pros. R. 
5.697(a). 

23 See generally Quee v. Breed, 165 So. 56 
(Fla. 1936); Lyle, et al. v. Hunter, 136 So. 
633 (Fla. 1931). 

*4 Rule 37 relates to failures to make 
discovery and the consequences for such 
failures. Rule 45 deals with failures to 
comply with supoenae. 

*5 See Gray v. State of Florida, 489 So. 
2d 86 (Fla. 5th D.C.A. 1986) (A “general 
or special master” appointed by Seminole 
County to hear a child support case found 
the father in contempt by virtue of arrear- 
age and ordered him jailed. The father 
resisted and was ultimately convicted of 
battery and resisting arrest. The appellate 
court reversed the conviction, holding that 
the master was without authority to order 
the arrest.) 

26 Tucker v. Diodato, 321 So. 2d 569 (Fla. 
4th D.C.A. 1975) (A special master ap- 
pointed for the purpose of presiding over 
an involuntary hospitalization under the 
Baker Act ordered the petitioner hospital- 
ized.). 

27 Fa. R. Civ. P. 1.490, author’s comment. 

29 De Clements v. De Clements, 662 So. 2d 
1276, 1279 (Fla. 3d D.C.A. 1995); see James 
S. DeGraw, Rule 53, Inherent Powers, and 
Institutional Reform: The Lack of Limits 
on Special Masters, 66 N.Y.U. L. Rev. 800, 
800-01 (1991). 

30 Administrative Office of the U.S. Courts, 
Amendments to the Federal Rules of Civil 
Procedure, 215 F.R.D. 158, 328 (2003). 

31 Berkheimer v. Berkheimer, 466 So. 2d 
1219 (Fla. 4th D.C.A. 1985). 

32 De Clements v. De Clements, 662 So. 2d 


THE FLORIDA BAR JOURNAL/OCTOBER 2007 21 


at 1282; Beil v. Bell, 307 So. 2d at 914. A 
fascinating aspect of Bell is that the trial 
judge appointed a special master to rule 
on exceptions that a party had filed to a 
report of the general master. The appellate 
court found this to be an impermissible 
delegation of judicial power. 
33 Td. 


R. Civ. P. 53(g)(5) (emphasis 
added). 

35 See Mahan v. Mahan, 88 So. 2d 545, 547 
(Fla. 1956); Lyon v. Lyon, 54 So. 2d 679, 680 
(1951); Harmon v. Harmon, 40 So. 2d 209 
(1949); Kent v. Knowles, 133 So. 315, 316 
(Fla. 1931). 

36 See Cerase v. Dewhurst, 935 So. 2d 
575, 578 (Fla. 3d D.C.A. 2006); Robinson 
v. Robinson, 928 So. 2d 360 (Fla. 3d D.C.A. 
2006); Carlson v. Carlson, 696 So. 2d 1332, 
1333 (Fla. 4th D.C.A. 1997). 

37 See In re The Guardianship of Anne 
Ruppert, 787 So. 2d 925, 926 (Fla. 2d 
D.C.A 2001); Ares v. Cypress Park Gardens 
Homes I Condo. Ass’n; 696 So. 2d 885, 887 
(Fla. 2d D.C.A. 1997); De Clements v. De 
Clements, 662 So. 2d at 1282. 

38 De Clements v. De Clements, 662 So. 2d 
at 1282. 

38 See Ben-Hain v. Tacher, 418 So. 2d 1107 
(Fla. 3d D.C.A. 1982), overruled by De Cle- 
ments v. De Clements, 662 So. 2d at 1284. 

40 See generally Mark A. Fellows & Roger 
S. Haydock, Federal Court Special Masters: 
A Vital Resource in the Era of Complex 
Litigation, 31:3 Wm. Mircue.i L. Rev. at 
1280-1282 (2005). 

Td. at 1283. 

#2 See Novartis Pharms. Corp. v. Carnoto, 
837 So. 2d 1127, 1129 (Fla. 4th D.C.A. 
2003). 

43 See generally Robert H. Thornburg, 
Electronic Discovery in Florida, 80 F.a. B. 
J. 34 (October 2006). 

44 Amendments to the Federal Rules of 
Civil Procedure, available at www.us- 
courts.gov/rules/Ediscovery. 

4 Robert H. Thornburg, Electronic Dis- 
covery in Florida, 80 FLA. B. J. at 36 (Oct. 
2006). 


Howard R. Marsee serves as a spe- 
cial master, mediator, and arbitrator with 
the ADR group of Upchurch Watson White 
& Max, with offices at Maitland, Daytona 
Beach, and Miami as well at Birmingham, 
Alabama. He is a member of the national 
Academy of Court-Appointed Masters. He 
received his B.A. degree with honors from 
the University of South Florida, and his 
J.D. degree with honors from the University 
of Florida. He is a member of the Trial 
Lawyers Section of The Florida Bar. 


a 


but drafts legislation s the Florida OIR, The Fund not only lobbies f 


When Do Statutes of 


Limitations Apply 


by David A. Weintraub 


onstruction contracts, attorney-client fee agree- 

ments, employment agreements, and stock bro- 

kerage agreements are examples of contracts 

that frequently contain arbitration clauses. Some 
of these contracts are negotiated at arm’s length. Others 
are not. Typically, the arbitration clauses within the con- 
tracts identify the forum in which future disputes will be 
resolved. The National Association of Securities, the New 
York Stock Exchange, the American Arbitration Associa- 
tion, and JAMS are the major administrators of private 
arbitrations. While many of these contracts contain choice 
of law provisions, it is rare for these contracts to contain 
language specifying which state’s statutes of limitations, 
if any, will apply to the putative dispute. The absence of 
such clauses, much to the surprise of the parties to such 
contracts, may lead to an arbitral ruling that statutes of 
limitations do not apply to the parties’ dispute. This often 
unintended result can be avoided by the simple inclusion 
of a contractual provision identifying the limitations that 
will govern any future dispute. 

The relevant case law reflects that statutes of limita- 
tions generally apply in arbitration only under limited 
circumstances. Courts generally recognize that significant 
differences exist between the court process and the arbitra- 
tion process. The arbitration process requires “expeditious 
and summary hearing, with only restricted inquiry into 
factual issues.”! For many, the purpose of arbitration is to 
promote speed and efficiency, and arbitrators are not bound 
by formal rules of procedure and evidence.’ 

Additionally, “arbitrators are not required to sacrifice 
speed or informality in order to permit a party to introduce 
every piece of relevant evidence.”* Although exceptions ex- 


ist, depositions are generally not permitted in arbitration.‘ 
The Florida Supreme Court has stated, “[alrbitration is 
an alternative to the court system and limited review is 
necessary to prevent arbitration from becoming merely an 
added preliminary step to judicial resolution rather than 
a true alternative.”> Given the significant differences be- 
tween the court process and the arbitral process, it should 
not come as a surprise that differences would extend into 
issues such as statutes of limitations. 


Express Application of Statutes of Limitation 

The first circumstance under which statutes of limitation 
apply is where a state statute expressly provides for their 
application. Florida has no such statute. These statutes 
exist, by way of example, in New York and Georgia.® The 
New York and Georgia statutes expressly provide that if a 
claim would be time barred in court, it would also be time 
barred in arbitration. Accordingly, assuming that a dispute 
will be arbitrated in Georgia or New York, and assuming 
that the procedural law of these states applies, parties can 
be assured that a claim that would otherwise be barred 
in court, would also be barred in arbitration. Upless and 
until a similar statute is enacted in Florida, significant 
uncertainty will continue to exist in this state. 


Implicit Application of Statutes of Limitation 

The second circumstance under which a statute of 
limitations would apply in a private arbitration is where 
a statute of limitation’s application is implicit in the statu- 
tory language. FS. §95.11 is expressly limited to “actions.” 
The issue, accordingly, is whether arbitrations are actions. 
Let’s first look at the law outside Florida. 
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Numerous courts have concluded 
that arbitrations are not “actions.” 
Some of these cases have been decided 
within the context of issues related to 
statutes of limitation, whereas some 
cases have been decided in other con- 
texts. The principal case addressing 
this issue in Minnesota is Har-Mar 
Inc. v. Thorsen & Thorsen, Inc., 218 
N.W. 2d 751 (MN 1974). The Har-Mar 
court stated, “[b]ased upon the special 
nature of arbitration proceedings and 
both the statutory and common-law 
meaning of the term ‘action, we feel 
compelled to hold that §541.05(1) 
was not intended to bar arbitration 
of Thorsen’s fee dispute solely because 
such claim would be barred if asserted 
in an action in court.” This doctrine 
has reflected Minnesota law for 
more than 20 years. In 2004, another 
Minnesota court held that “because 
arbitration proceedings are not ‘suits’ 
because they are not proceedings in 
a court of law, the district court prop- 
erly determined that the two-year 
contractual limitation for ‘suits’ is 
inapplicable to this arbitration pro- 
ceeding.” The results are similar in 
other courts. 

In Son Shipping Co. v. DeFosse & 
Tanghe, 199 F.2d 687, 688 (2d Cir. 
1952), the Second Circuit, in the con- 
text of The Carriage of Goods by Sea 
Act held, “[i]t is true that the demand 
was not made within the one year 
limitation upon suits, contained in 
Section 1202(6) of the above Act, but 
there is, nevertheless, no time bar 
because arbitration is not within the 
term ‘suit’ as used in that statute.” In 
Carpenter v. Pomerantz, 634 N.E.2d 
587, 590 (Mass. App. 1994), a Mas- 
sachusetts court stated, “[a]ls used in 
statutes of limitation, the word ‘action’ 
has been consistently construed to 
pertain to court proceedings.” In Lew- 
iston Firefighters Assn. v. City of Lew- 
iston, 354 A.2d 154, 167 (Maine 1976), 
a Maine court held that “[alrbitration 
is not an action at law and the stat- 
ute is not, therefore, an automatic 
bar to the [flirefighter’s recovery.” In 
Skidmore, Owings & Merrill v. Con- 
necticut General Life Insurance Co., 
197 A.2d 83 (1963),° a Connecticut 
court held that “[a]rbitration is not a 
common-law action, and the institu- 
tion of arbitration proceedings is not 


the bringing of an action under any 
of our statutes of limitation.” In a 
concurring opinion, an Idaho court in 
Moore v. Omnicare, Inc., 118 P.3d 141 
(Idaho 2005), stated that “[t]he arbi- 
tration panel was neither a court nor a 
judge, and the arbitration proceedings 
were not a civil action. A civil action 
is commenced by filing a complaint 
with the court.” In Indiana, the court 
in Pathman Const. Co. v. Knox County 
Hospital Ass’n, N.E. 2d 844 (Ind. App. 
1975), stated: 

[T]o broaden the scope of “action” to include 
any dispute seems unrealistic, especially 
in light of the consideration above that 
one purpose of arbitration is to reduce 
litigation... [and thus] [t]he term “action” 
in its usual sense, at least its usual legal 
sense, means a suit brought in court, a 


formal complaint within the jurisdiction 
of a court of law. 


Pathman and Moore were decided 
outside the context of statutes of limi- 
tations. Michigan law is equally clear 
that arbitrations are not “actions.” 

North Carolina law likewise pro- 
vides that an “action” is limited to 
“judicial proceedings,” and arbitra- 
tions are not judicial proceedings. Ac- 
cordingly, unless the parties’ contract 
limits the period in which arbitration 
can be demanded, no statute of limita- 
tions applies.'° 

In Gregory v. Ohio Bureau of Work- 
ers Compensation, 686 N.E.2d 347 
(1996), an Ohio court stated: 

In determining legislative intent, a court 
must give effect to the words the legisla- 
ture used, not deleting words used, nor 
inserting words not used. Cline v. Ohio 
Bur. of Motor Vehicles (1991), 61 Ohio St.3d 
93, 97, 573 N.E.2d 77, 80-81. In that re- 
gard, R.C. 1.42 specifies that “[w]ords and 
phrases that have acquired a technical or 
particular meaning, whether by legislative 
definition or otherwise, shall be construed 
accordingly.” Applying those parameters 
to the issue before us, we note “action” is 
defined in R.C. 2307.01: 

“An action is an ordinary proceeding in 
a court of justice, involving process, plead- 
ings, and ending in a judgment or decree, 
by which a party prosecutes another for the 
redress of a legal wrong, enforcement of a 


legal right, or the punishment of a public 
offense.” 


Turning to Florida law, the term 
“action” is not defined. In Miele v. 
Prudential-Bache Securities, Inc., 
656 So. 2d 470, 473 (Fla. 1995), the 
Florida Supreme Court addressed 
the meaning of the word “action” in 
the context of F.S. §768.73(2) (1991). 


26 THE FLORIDA BAR JOURNAL/OCTOBER 2007 


This statute, which has since been 
superseded, directed the payment of a 
portion of any punitive damage judg- 
ment to the State of Florida General 
Revenue Fund. Because the statute 
facially applied only to “actions,” the 
question before the court was whether 
any portion of an arbitration award 
for punitive damages was payable 
to the fund. The court held that no 
portion of an arbitration award for 
punitive damages was payable to the 
fund. This holding was based on the 
court’s analysis that arbitrations, 
within the context of F.S. §768.73(2) 
(1991), were not “actions.” The court 
also considered the Black’s Law 
Dictionary definition of “action,” and 
concluded the authors contemplated 
a proceeding filed in a court. 

More recently, the Fifth District 
Court of Appeal, in Martin Daytona 
Corporation v. Strickland Construc- 
tion Services, 941 So. 2d 1220 (Fla. 
5th DCA 2006), held that the phrase 
“actions,” within the context of Fla. 
R. Civ. P. 1.010, applies to arbitra- 
tion proceedings. The issue arose in 
relation to Fla. R. Civ. P. 1.525. The 
court reasoned that the Florida Leg- 
islature’s enactment of FS. §768.737 
(1999) evidenced a legislative intent 
to adopt a different view than that of 
the Miele court in regard to “actions.” 
This author believes that the Martin 
Daytona court’s reasoning is flawed. 
First, if the legislature had intended 
an across the board desire that the 
phrase “actions” include arbitrations, 
a simple definition could have been 
adopted. It was not. Instead, the 
legislature enacted a narrow statute 
limited to one issue — the pleading 
and availability of punitive damage 
claims. Second, by suggesting that 
the Florida Rules of Civil Procedure 
apply to arbitrations, Pandora’s box 
is effectively opened. As previously 
noted, the arbitral process is intended 
to be different from the court process. 
The Rules of Civil Procedure were 
never intended to apply to arbitra- 
tion. One cannot reasonably argue 
that some Rules of Civil Procedure 
apply to arbitration where they may 
make sense, and others do not. As an 
example, one cannot reasonably argue 
that the discovery rules contained in 
the Rules of Civil Procedure apply to 
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private arbitrations. Finally, if the 
legislature genuinely intended for 
arbitrations to be considered “actions” 
in all contexts, statutes similar to 
those in existence in Georgia or New 
York would have been adopted. They 
were not. Instead, one narrow statute 
was enacted related to punitive dam- 
ages. 

Under Florida law, “[iJt is a funda- 
mental rule of statutory construction 
that legislative intent is the polestar 
by which the court must be guided.” 
Furthermore, “legislative intent 
must be determined primarily from 
the language of the statute.”"' Based 
upon Florida’s rules for statutory 
construction, it appears that arbitra- 
tions are not actions. Assuming that a 
Florida court would construe statutes 
of limitation consistent with this in- 
terpretation, Florida attorneys need 
to be especially careful when draft- 
ing arbitration provisions. In order 
to address this issue, drafters can 
simply eliminate arbitration provi- 
sions. Alternatively, and as discussed 
in greater detail below, drafters can 
incorporate statutes of limitations 
expressly into contracts. 


Contractual Statutes 
of Limitation 

The third circumstance under which 
statutes of limitations would apply 
in arbitration is when the parties’ 
contract expressly provides. Unless 
dictated otherwise by public policy, 
attorneys may include contractual 


language expressly providing that 
statutes of limitation shall apply in 
arbitration. Such clauses can specify 
a specific state’s statute of limitation, 
or define a specific limitations period. 
This principle is illustrated in NCR 
Corporation v. CBS Liquor Control, 
Inc., 874 F. Supp. 168, 173 (S.D. Ohio 
1993), aff'd 43 F.3d 1076 (6th Cir. 
1995). The court stated that the par- 
ties “could have lawfully incorporated 
... either an express limitation on 
claims or incorporated a statute of 
limitations by reference but they did 
not do so.” The inclusion of such an 
express limitation would be relatively 
simple in any contract. Pursuant to 
FS. §95.03, any contractual provi- 
sion seeking to shorten the applicable 
statute of limitations would be void. 
In the securities context, this author 
is unaware of any New York Stock 
Exchange or National Association of 
Securities Dealers rule that would 
preclude the inclusion of such con- 
tractual language. 


Conclusion 

In order to eliminate the risk of 
having to defend against claims that 
one would ordinarily believe are time 
barred, this author recommends the 
enactment of appropriate legislation 
providing that proceedings that would 
otherwise be barred in court also 
be barred in arbitration. Until such 
legislation is enacted, it would be 
appropriate to draft arbitration provi- 
sions that specifically provide for the 
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application of statutes of limitations 
in arbitration. 


' Legion Ins. Co. v. Insurance General 
Agency, Inc., 822 F.2d 541, 543 (5th Cir. 
1987). 

2? As an example, NASD Rule 12604 
(2007) provides, “(a) The panel will decide 
what evidence to admit. The panel is not 
required to follow state or federal rules of 
evidence.” 

3 Roberts v. A.G. Edwards & Sons, Inc., 
2007 U.S. Dist. LEXIS 11853 (S.D. Tex. 
2007). 

4 NASD Rule 12510 (2007) provides, 
“Depositions are strongly discouraged in ar- 
bitration. Upon motion of a party, the panel 
may permit depositions, but only under very 
limited circumstances, including: 

“To preserve the testimony of ill or dy- 
ing witnesses; 

“To accommodate essential witnesses 
who are unable or unwilling to travel 
long distances for a hearing and may not 
otherwise be required to participate in the 
hearing; 

“To expedite large or complex cases; and 

“If the panel determines that extraor- 
dinary circumstances exist.” 

5 Miele v. Prudential-Bache Securities, 
Inc., 656 So. 2d 470, 473 (Fla. 1995). 

§ See Official Code of Georgia §9-9-5 and 
New York C.P.L.R. §7502. 

7 Vaubel Farms, Inc. v. Shelby Farmers 
Mut., 679 N.W.2d 407 (Minn. App. 2004). 

8 See also Dayco Corp. v. Fred T: Roberts & 
Co., 472 A.2d 780, 783-784 (Conn. 1984). 

® Kent County Deputy Sheriffs Asso- 
ciation v. Kent County Sheriff and Kent 
County Board of Commissioners, 463 Mich. 
353, 616 N.W.2d 677, 683 (Mich. 2000) 
(“arbitration is not a ‘civil action” — not 
decided within the context of a statute of 
limitations issue); Ward v. Thomas, 2003 
Mich. App. LEXIS 2080 (Mich. Ct. App. 
2003) (“arbitration is not a ‘civil action” 
— not decided within the context of a 
statute of limitations issue). 

10 In the Matter of the Arbitration Be- 
tween: Cameron and Griffith, 370 S.E.2d 
704 (N.C. Ct. App. 1988). 

11 Miele, 656 So. 2d at 471. 
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We Protectine 


Protection the Moral Rights 
the Digital Graphic Artist 


by Peter E. Berlowe, Laura J. Berlowe-Heinish, and Peter A. Koziol 


“Technology, like art, is a soaring exercise of the human imagination. Art is the aesthetic ordering of experience to express meanings 
in symbolic terms, and the reordering of nature — the qualities of space and time — in new perceptual and material form. Art is an 
end in itself; its values are intrinsic. Technology is the instrumental ordering of human experience within logic of efficient means, 
and the direction of nature to use its powers for material gain. But art and technology are not separate realms walled off from each 
other. Art employs techne, but for its own ends. Techne, too is a form of art that bridges culture and social structure, and in the process 


reshapes both.”! 


n Florida, where an original work of a digital graphic 

artist who is well-known and respected in his or her 

artistic community exists only on a floppy or compact 

disk and is later mutilated, distorted, published with 
misattribution to the artist, then destroyed, does the art- 
ist have a legal cause of action for a violation of his or her 
“moral rights”? To answer this question, it must be deter- 
mined what moral rights are and if they extend to digital 
art. The supremacy clause of the U.S. Constitution requires 
that federal law be considered first.? Thus, after a brief 
explanation of what constitutes moral rights, this article 
examines the Visual Artists Rights Act of 1990 (VARA), 
17 U.S.C. §106(a), and how it applies to digital art. Next, 
the article considers the scope of VARA’s protection and 
Florida laws that may provide artists additional rights not 
preempted by this federal law. In sum, this article shows 
why digital graphic art is entitled to protection under both 
federal and Florida law. 


What Are Moral Rights? 

“Moral rights” derive from a European concept called 
“droit moral.” Essentially, an artist’s moral rights are the 
rights of the artist to create a work, to display the work to 
the public in whatever form he or she chooses, to withhold 
the creation from the public, and to demand respect for his 
or her personality as the creator of a work.* This summary 
can be broken down further into specific categories of rights. 
Those rights are as follows:* 

1)The right to create or not to create. 

2)The right to disclose the work and to choose when to 
do so. 

3) The right to withdraw the work from publication. 


4)The right of attribution or claim to authorship and the 
right to disclaim authorship. 

5)The right to freedom from excessive criticism. 

6)The right to freedom from mutilation, destruction, or 
distortion of one’s work (i.e., the integrity right). 

These rights are different from those conferred by copy- 
right law. Copyright law creates an economic interest in 
original works, which can be bought and sold.*° Copyrights 
often extend beyond the life of the author. Moral rights, on 
the other hand, are inalienable from the author and last 
only for the duration of his or her life.® 


VARA Protects Moral Rights and 
Applies to Digital Art 

VARA is the result of the United States’ accession in 
1988 to the Berne Convention for the Protection of Literary 
and Artistic Works and became effective on June 1, 1991.’ 
Describing the act, the Supreme Court noted that the pur- 
pose of VARA is to protect the moral rights of certain visual 
artists and stated that, “[VARA] is analogous to Article 6(b) 
of the Berne Convention for the Protection of Literary and 
Artistic Words, but its coverage is more limited.”* Congress 
intended VARA’s purpose to be limited to the preservation 
and protection of certain original works of art,° and only for 
the lifetime of the artist."° Thus, VARA is not as expansive 
in its protection as the European droit moral. 

VARA protects original “works of visual art.” These are 
defined to include paintings (i.e., murals, works on canvas, 
and the like), drawings, printings (i.e., lithographs, seri- 
graphs, and etchings), sculptures, and still photographs 
created for exhibition.'! Excluded are “works for hire,”” 
posters, maps, globes, charts, technical drawings, diagrams, 
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models, applied art,'* motion pictures, 
audio visual works, books, maga- 
zines, newspapers, periodicals, data 
bases, electronic information services, 
electronic publications and similar 
publications, merchandising items, 
advertising, promotional, descrip- 
tive, covering, packaging materials, 
and containers.'* Multiples of works 
are included so long as they exist in 
signed, numbered, limited editions of 
no more than 200.'° The works pro- 
tected by VARA are narrower in scope 
than those protected by copyright 
law. 

Courts confronting avant-garde 
artists may have difficulty in deter- 
mining whether a work is covered by 
VARA, yet VARA’s legislative history 
is unambiguous when it states that 
courts are expected to use both “com- 
mon sense” and “generally accepted 
standards of the artistic community” 
to determine whether the act protects 
a particular work.'* “Artists may work 
in a variety of media, and use any 
number of materials in creating their 
works. Therefore, whether a particu- 
lar work falls within the definition 
should not depend on the medium or 
materials used.”"” 

Consider the language in VARA and 
the plain and ordinary meanings of 
“painting” and “drawing.” A painting 
is a “work produced through the art of 
painting.”’* “[P]aint” means “to apply 
color, pigment, or paint, to apply with 
a movement resembling that used 
in painting, and to produce in lines 
and colors on a surface by applying 
pigment.”"® “Drawing” is “the art or 
technique of representing an object or 
outlining a figure, plan, or sketch by 
means of lines,””° and the verb “draw” 
is defined as “to produce a likeness 
or representation of by making lines 
on a surface.””! Clearly, by definition, 
neither painting nor drawing requires 
the use of particular tools. Hence, 
applying lines or color to the virtual 
surface of a computer screen by the 
use of a mouse, touch screen, or other 
technological device, is a drawing or 
painting under the plain meaning of 
both those terms as they are used in 
VARA. 

This leaves the question — when 
the painting or drawing is digitally 
created on a computer — is there 


something inherent in the nature of 
the end product that precludes it from 
being classified as a work of art?”’ 
Well-known engineer/artist Robert E. 
Mueller has carefully considered this 
question.”’ In 1983, seven years before 
VARA was enacted, Mueller found 
that the general consensus about 
computer graphics as art to be “upbeat 
and reassuring.”™ Mueller was critical 
of what was being produced as graphic 
art. He felt that to accept “any work” 
produced by a computer as art would 
harm the potential for recognition of 
graphic art as legitimate or fine art.” 
Mueller said that for graphic art to be 
“fine art” it must go beyond its inher- 
ent “mathematico-lissajou-feedback 
design qualities.” Essentially, what 
Mueller was saying is that the auto- 
mated qualities, technical constraints, 
and use of repetitive patterns make 
it difficult for a well trained critic to 
consider computer art as “fine art.” Yet 
Mueller also stated “[I]t is because I 
think that serious, fine art and music 
can be created using computer tech- 
niques, that I am so critical.””’ 
Mueller’s opinions are put into per- 
spective by considering that acclaimed 
artist, Georges Seurat, is often criti- 
cized for the near scientific way that 
he tackled the issues of color, light, 
and form in his pointillist”* paint- 
ings.” Even a Renoir can be scanned 
into a computer and translated into 
its mathematical representation of 
ones and zeros. Thus, art transcends 
its mathematical representation and 
exists independent of its medium. 
Digital art is categorically accepted 
by the mainstream today. It is part of 
the foundational studies for young 
artists. For example, the Corcoran 
College of Art and Design in Washing- 
ton, D.C., which was founded in 1890, 
now requires that all first year bach- 
elor of fine arts students be introduced 
to “digital media design” and “graphic 
design” in their first year.* Likewise, a 
bachelor of fine arts at the University 
of Miami requires an “Introduction 
to Electronic Media” as a “foundation 
course” and offers specializations 
within the bachelor of fine arts degree 
in “graphic design/multimedia” and 
“photography/digital imaging.”*! Simi- 
lar programs can be found throughout 
the country at other schools such as 
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Parsons in New York or the College of 
Visual Arts in St. Paul, Minnesota.*” 
The art community and its tastes are 
constantly developing. 

This dynamic nature of art is why 
Congress intended VARA to be a pro- 
gressive statute. Congress designed 
VARA so that it would evolve with the 
artistic community. VARA recognizes 
the personal connection between art 
and artist. The honor or reputation 
of the author is no less at stake when 
the creation is drawn with a pen on 
paper, or a mouse on pad.** That is 
why Congress drafted VARA to cover 
new forms of visual expression includ- 
ing digital art. Digital graphic art is 
visual art in terms of VARA. 


VARA’s Scope of Protection 

The scope of VARA’s protection de- 
pends on the stature of a particular 
piece or the honor and reputation of 
a particular artist. VARA protects two 
integrity rights: 1) the right to prevent 
“intentional distortion, mutilation, or 
modification” of a work which harms 
the “honor” or “reputation” of the art- 
ist; and 2) the right to prevent the 
destruction of a work of “recognized 
stature.” *‘ It also protects three “at- 
tribution” rights: 1) the right of the 
artist to claim authorship; 2) the right 
to prevent use of the artist’s name in 
connection with a work he or she did 
not create; and 3) the right to prevent 
the use of the artist’s name in connec- 
tion with a work of visual art that he 
or she created that has been distorted, 
mutilated, or modified in a manner 
prejudicial to his reputation.* 

For instance, if an artist’s original 
digital work of visual art is mutilated, 
distorted, destroyed, and then a deriv- 
ative work is published with misattri- 
bution to the artist, all of the artist’s 
integrity rights have been violated 
to the extent that his or her reputa- 
tion and honor have been harmed, 
or that the digital work was one of 
“recognized stature.” Many of the 
artist’s attribution rights have also 
been violated, but the right against 
misattribution of the artist toward a 
distorted, mutilated, or modified work 
also requires a determination of his or 
her honor or reputation. 

In determining the honor or repu- 
tation of an artist, courts generally 


ie 


look to the artist’s “good name, public 
esteem, or reputation in the artistic 
community.” Yet, the legislative his- 
tory of VARA shows that “an author 
need not prove a pre-existing standing 
in the artistic community ... [, because] 
less well-known or appreciated art- 
ists also have honor and reputations 
worthy of protection.”*’ The best way 
to define honor or reputation is to 
focus on “the artistic or professional 
honor or reputation of the individual 
as embodied in the work that is pro- 
tected.”** Thus, honor and reputation 
may arise after creation, mutilation, 
or destruction of the work. Although 
honor and reputation is an indepen- 
dent criterion from stature, generally, 
“modification of a work of recognized 
stature will...establish harm to honor 
or reputation.” 

The recognized stature of a work of 
visual art is similarly determined by 
an artist’s peers and the community 
in which the artwork is situated. The 
courts use a two-prong test. First, they 
consider if “the visual art in question 
...1s viewed as meritorious.”*° Next, 
the courts examine whether that mer- 
it is “recognized by art experts, other 
members of the artistic community, or 
by some cross-section of society.”*! Ex- 
pert testimony, past articles, and other 
documentary evidence may be used in 
establishing either of these factors.* 
Both the honor and reputation of the 
artist and stature of the work are 
also factors that may be considered 
in determining damages.** 


State Causes of Action 
That Survive VARA 

The legislative history shows that 
VARA is not meant to preempt state 
law causes of action covering works 
excluded from the federal statute’s 
coverage.** Such rights exist in other 
forms both on a state and federal level. 
These rights stem from common law 
and statutory rights such as defama- 
tion, misappropriation, privacy law, 
trademark law, and unfair competi- 
tion.*° Florida does not have a statute 
specifically covering the moral rights 
of a “digital graphic artist,” but in 
some cases these other legal doctrines 
may extend moral rights like protec- 
tion to a digital graphic artist. 

For instance, if artwork contains the 


artist’s signature and he or she reg- 
istered the signature as a trademark 
with the Florida secretary of state, 
then the artist may have a cause of 
action based on state trademark law.** 
Also, the artist may have a cause of ac- 
tion under his or her right of publicity. 
For instance, the Florida statute for 
unauthorized publication of name or 
likeness prohibits the use of a person’s 
name or likeness to promote a product 
or service because of the way that 
the use associates the person’s name 
or personality with something else.*’ 
Thus, if the mutilator of the digital 
graphic art used the mutilated ver- 
sion to promote product or service, the 
mutilator may have very well violated 
the artist’s statutory right to public- 
ity. Actions under this statute would 
survive 40 years after the death of the 
artist, and for that period would not be 
preempted under VARA.“ There are 
many claims that may be available to 
the artist, depending on the facts or 
circumstances. It is essential that an 
attorney for a visual artist be aware of 
these alternate claims and is familiar 


with the applicable statute of limita- 
tions for each.*® 


Practice Pointers: Know Your 
Client and the Medium 

Knowing who your client/artist (i.e., 
his or her reputation, background, 
education, training, skills, etc.), un- 
derstanding his or her medium, and 
understanding the tools and technolo- 
gy behind that medium, is paramount 
to understanding your client’s legal 
rights. Initially, counsel should know 
where the artist works; what position 
the artist holds; who is the recipient 
of the artist’s work; how the artist’s 
work will be used; in what medium 
the artist works; and the reputation 
of the artist’s work.” These factors all 
have a bearing on whether an artist 
has a right to make statutory and 
common law claims regarding misuse 
of his or her artwork. For instance, if 
the client’s claim is over a “work-for- 
hire,” he or she does not have a VARA 
claim.*! 

How well known the client is will 
have an impact on the types of claims 
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that he or she may bring under state 
and federal laws and on the damages 
available. The meaning of “well known” 
can vary. For instance, the client may 
be well known among local collectors, 
well known among the entire local 
population, or well known on a larger 
scale such as the entire United States 
or worldwide. Generally, the greater 
the extent of his or her recognition 
and reputation, the more causes of 
action are available to protect his or 
her rights and the greater the damages 
may be. Favorable surveys, awards, 
articles, expert opinions, and Web logs 
may constitute evidence of his or her 
fame and recognition and the stature 
of the work. 

Understanding the technology 
and process behind the creation of a 
client’s work is essential to the client’s 
representation. The creative process in 
producing digital art may well include 
many more steps, such as an original 
pencil and paper drawing; a digital 
version of that drawing on a computer 
hard drive; a copy of the original digital 
version saved in a manner that does 
not allow the addition of text; and an- 
other version saved in a manner that 
allows the addition of text. All of this 
information is relevant to a client’s “de- 
rivative works,” the potential number 
of claims, and the potential damages. 
While a client can most likely explain 
the technology he or she uses to a fairly 
accurate degree, it may be well worth 
the time to speak with an expert on 
the specific technology in use and to 
discuss the creative process with the 
client — from conception to finish. 

Finally, it is prudent to advise a 
client on other ways to protect his 
or her work. These may include 
registering trademarks, negotiating 
firm licensing agreements, and using 
legally advantageous tools such as 
digital protection and electronic wa- 
termarking technology. Understand- 
ing the details of a client’s operating 
environment, digital technology, and 
the relevant legal doctrines wil! help 
provide a stronger analysis and make 
better recommendations. 


Conclusion 

Given the modern artistic climate, if 
a digital graphic artist were to make 
a moral rights claim under VARA due 


to the destruction of his or her original 
work and/or misattribution of the de- 
rivative, the claim should withstand a 
motion to dismiss under Federal Rule 
12(b)(6). In fact, if there is a dispute 
among art experts as to whether this 
work is a “work of visual art” entitled 
to protection under VARA, the claim, 
if properly supported through the 
analysis stated, should also survive 
a motion for summary judgment. 
Furthermore, a Florida artist may 
have certain common law and statu- 
tory causes of action that address his 
or her moral and economic interests 
in the artwork. These causes of action 
may also survive these same pretrial 
motions. Consequently, before advis- 
ing a digital graphic artist regarding 
his or her moral rights, the attorney 
must know the environment in which 
the artist works, the medium of the 
work, the artist’s reputation, and the 
stature of his or her work.Q 
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APPELLATE PRACTICE 


by Katherine E. Giddings and Todd D. Engelhardt 


Appeals of State Agency Immediate Final Orders 


and Emergency Suspension Orders 


n regulating businesses and 
professions, state agencies not 
only have the power to grant li- 
censes; they also have the power 
to take licenses away. Often, when 
agencies do so, they revoke or limit a 
license through an “emergency” pro- 
cess, which allows an agency to take 
emergency action against a licensee 
when an immediate danger to public 
health, safety, or welfare exists. Ad- 
ditionally, agencies have the power 
to take immediate action directly 
affecting a business or industry in 
situations that do not involve licenses. 
A frequent example is the destruction 
of citrus groves as a result of citrus 
canker, pursuant to orders from the 
Department of Agriculture.’ 

Because “emergency” state action 
may be initiated without the benefit 
of any predeprivation hearing, agen- 
cies must strictly adhere to legislative 
mandates governing the issuance 
of emergency orders. When a client 
receives an emergency order, a law- 
yer must know both what to file and 
where to obtain review of the order. 
This article addresses these and other 
issues related to appeals of emergency 
orders and it also notes problem areas 
in this process that need to be ad- 
dressed. 


Two Types of Emergency Orders 

Generally, agencies issue two types 
of emergency administrative orders: 
immediate final orders (IFOs) and 
emergency license suspension orders 
(ESOs). These terms are frequently 
used interchangeably in case law, 
because ESOs can be either immedi- 
ate final orders ox nonfinal orders. 
Because the standards are different 


for orders issued in the licensure con- 
text, we use the term ESO to reference 
license suspension orders and the 
term IFO to reference immediate final 
orders outside the licensure context. 

IFOs are issued pursuant to FS. 
§120.569(2)(n). Under that statute, if 
an agency head finds that an immedi- 
ate danger to public health, safety, or 
welfare exists, the agency may issue 
an IFO. Facially, F.S. §120.569(2)(n) 
sets forth only one requirement: The 
IFO must “recite with particular- 
ity the facts underlying” the agency 
head’s finding that an immediate 
danger to public health, safety, or 
welfare exists. 

For an agency to meet this standard, 
the IFO “must allege facts showing 
that specific incidents of irreparable 
harm to the public interest will occur” 
without an immediate order.’ The fac- 
tual allegations cannot be conclusory. 
The allegations must show 1) an im- 
minent threat; 2) of specific incidents 
of irreparable harm to the public 
interest; 3) requiring the use of the 
extraordinary device afforded by the 
statute.’ Typically, this will require 
extremely specific factual recitations 
regarding the basis of the harm and 
a showing that the complained-of con- 
duct is likely to continue. Additionally, 
an IFO must be narrowly tailored to 
be fair, and all elements necessary to 
the validity of the IFO must appear 
on its face.‘ 

ESOs are issued pursuant to FS. 
§120.60(6), and are used when an 
agency believes emergency action is 
needed to suspend, restrict, or limit a 
license. Like FS. §120.59(2)(n), which 
governs IFOs, §120.60(6) allows 
an agency to take emergency ac- 
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tion when the agency finds that an 
immediate danger to public health, 
safety, or welfare exists. However, FS. 
§120.60(6) provides that the immedi- 
ate danger must be an “immediate 
serious danger.” Practically speak- 
ing, this appears to be a distinction 
without a difference. Under either 
statute the danger must be serious. 
Otherwise, the agency should not take 
emergency action. Additionally, 
§120.60(6) mandates the following 
additional requirements for ESOs: 
the procedure used must be fair un- 
der the circumstances; the procedure 
used must at least provide the same 
procedural protection as given by the 
law and the state and federal constitu- 
tions; the agency can take only that 
action necessary to protect the public 
interest; and the ESO must contain a 
written statement stating the specific 
facts and reasons for finding an im- 
mediate danger and the reasons for 
concluding that the procedure used 
is fair under the circumstances. 

In an ESO, the agency must explain 
why less harsh remedies than those 
imposed in the ESO, such as proba- 
tion, a fine, or a notice of noncompli- 
ance, are not sufficient to stop the 
alleged harm.’ Additionally, like an 
IFO, all of the factual allegations and 
elements necessary to determine the 
validity of the ESO must appear on 
the face of the order.* Simply alleg- 
ing that a statute has been violated 
is an insufficient basis for an emer- 
gency order. As with IFOs, because 
an agency is allowed to act before 
according basic due process rights to 
the parties where fundamental rights 
are involved, the agency’s statement 
of reasons for acting must be factually 
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explicit and persuasive concerning the 
existence of a genuine emergency.’ 
The court will not infer immediate 
harm, nor will it consider general 
conclusory predictions of harm.* 

FS. §120.60(6)(c) also provides that 
“[s]}ummary suspension, restriction, or 
limitation may be ordered,” but only 
if the agency also promptly institutes 
and acts upon the action in an admin- 
istrative proceeding. The purpose of 
the administrative proceeding is to 
determine whether the ESO should 
be made permanent and to afford the 
licensee due process to contest the 
allegations in that order.’ 

On its face, the statute appears to 
only require postdeprivation adminis- 
trative proceedings when the nonfinal 
“summary” suspension, restriction, or 
limitation process is used. The statute 
is silent as to further administrative 
action for ESOs that are final rather 
than “summary” in nature. However, 
courts have held that a postdepriva- 
tion hearing must be afforded licenses 
under either type of ESO; otherwise, 
the agency fails to meet the “proce- 
dural fairness” prong required for 
issuance of the ESO.” 


Judicial Review 

Although the language in the gov- 
erning statutes differs, both IFOs and 
ESOs are judicially reviewable by the 
appropriate district court of appeal. 
Under FS. §120.569(2)(n), IFOs are 
immediately “appealable or enjoin- 
able” from the date rendered.'! This 
language appears to allow an immedi- 
ate appeal to the district court or an 
immediate injunction proceeding in 
circuit court. Case law, however, pro- 
vides otherwise. Injunctive relief in 
circuit court is generally unavailable 
unless administrative remedies have 
been exhausted.'? Thus, an affected 
party seeking immediate review of 
an IFO usually is limited to appealing 
the order to the appropriate district 
court of appeal. 

Similarly, F'S. §120.60(6)(c) provides 
that nonsummary ESOs are “judicial- 
ly reviewable.” Again, such review is 
generally to the appropriate district 
court of appeal. The statute is silent as 
to review of summary ESOs. However, 
review of summary ESOs is available 
under F.S. §120.68(1), which provides 
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that nonfinal agency orders may be 
immediately reviewable if review of 
the final agency decision would not 
provide an adequate remedy." For all 
three types of orders, IFOs, ESOs, and 
summary ESOs, judicial review can be 
sought pursuant to F‘S. §120.68(2)(a) 
in the appellate district where the 
agency maintains its headquarters, 
where a party resides, or as otherwise 
provided by law. In practice, because 
most agencies are headquartered in 
Tallahassee, review of these orders 
is usually sought in the First District 
Court of Appeal. 

In addition to FS. §120.68, Florida 
Rule of Appellate Procedure 9.190 
governs judicial review of adminis- 
trative action. Under Rule 9.190(b), 
depending on the type of order issued, 
review is commenced by filing a notice 
of appeal of a final order as provided in 
Rule 9.110(c) or by petition for review 
of nonfinal agency action as provided 
in Rule 9.100(c)(3). An IFO, by its 
very nature, is an immediate “final” 
order subject to appeal. Like many 
other orders, however, determining 
whether an ESO is final or summary 
agency action is sometimes difficult. 
Under FS. §120.569(1), state agencies 
must include information in the order 
informing the adversely affected party 
of the right to review, the procedure to 
be followed, and the time limits that 
apply. This information provides guid- 
ance as to whether the order is to be 
appealed as a final or nonfinal order. 
Our experience, however, reflects that 
the information provided by an agency 
is not always procedurally accurate. 

In either case, the document seek- 
ing review of the order must be filed 
within 30 days of rendition of the 
order to be reviewed." If review is 
sought via appeal of a final order, the 
notice of appeal must be filed with the 
agency clerk.’ A copy of the notice 
must be filed with the clerk of the 
reviewing court, along with the appro- 
priate filing fee.'* A conformed copy 
of the order designated in the notice 
must be attached to the notice.” 

If review is sought via a petition for 
review of nonfinal agency action, the 
petition must be filed directly with 
the district court of appeal along with 
the appropriate filing fee.'* If a party 
erroneously treats a nonfinal order as 


final and files a notice of appeal, the 
appellate court may, at the party’s 
request, treat the notice of appeal 
as a petition for review of nonfinal 
agency action and give the party ad- 
ditional time in which to prepare the 
petition.’ The appellate court’s scope 
of review of an emergency order is lim- 
ited to a determination of whether the 
order complies with the requirements 
of the statute.” 


Stays 

Obtaining a stay of an IFO or ESO 
is often critical. In the ESO context, 
a licensee is entitled to a stay of an 
emergency suspension as a matter of 
right unless the district court, upon 
petition of the agency, determines that 
the stay would constitute a probable 
danger to the health, safety, or welfare 
of the state.”! If the court grants the 
stay, the court must specify any condi- 
tions upon which the stay is based.” 
Importantly, however, the filing of the 
appeal or petition for review of nonfi- 
nal agency action does not, in and of 
itself, stay enforcement of the agency 
decision.”’ To obtain a stay of an ESO, 
a party should file a separate motion 
to stay the ESO simultaneously with 
the notice of appeal or petition in ac- 
cordance with Rule 9.190(e), which 
governs stays of administrative or- 
ders. 

The general rules governing stays 
do not apply to orders suspending or 
revoking a license. Generally, parties 
seeking to stay an administrative 
order must first seek relief from 
the agency and can only seek relief 
directly in the appellate court upon 
a showing of good cause.** However, 
under Rule 9.190(e)(2)(B) and FS. 
§120.68(3), a licensee is not required 
to apply first to the agency for such a 
stay as a prerequisite to obtaining a 
stay from the appellate court. 

Where an agency contends that 
the granting of a stay will constitute 
a probable danger, the motion and 
response ordinarily will be considered 
by the court on an expedited basis.” 
As a practical matter, when a party 
is asking the court to grant expedited 
relief, the title of the motion should 
include the word “expedited” and the 
moving party should ask for expedited 
treatment in the motion. Our experi- 
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ence reflects that the district courts 
usually act very quickly once an expe- 
dited request is filed, often directing 
the agency to file a response within 
24 to 48 hours, and rendering a deci- 
sion within hours after the agency’s 
response is filed. 

At this stage, the burden is placed 
on the agency to show that the dan- 
ger is so great that immediate action 
is necessary and that a stay of the 
agency’s action would cause great 
harm.” Although Rule 9.190(e) makes 
no provision for the licensee to reply to 
an agency’s argument that a stay will 
result in a probable danger, due pro- 
cess considerations suggest that such 
an opportunity should be afforded 
before a motion for stay is denied on 
“probable danger” grounds.”’ Because 
orders permitting a reply will issue 
only if the court determines that the 
agency's response states a basis for 
denying a stay, the filing of an unso- 
licited reply is both unnecessary and 
unauthorized.” To avoid the necessity 
of a reply, motions should include as 
much information as possible as to 
why a stay will not result in a prob- 


able danger and why the failure to 
stay the action will cause irreparable 
harm to the licensee. 

The rules and statutes contain 
no similar expedited requirements 
for IFOs issued pursuant to FS. 
§120.569(2)(n). Practically speaking, 
however, the emergency under which 
an IFO is issued should be sufficient 
to meet the “good cause shown” ex- 
ception for bringing a motion to stay 
directly to the appellate court. Un- 
like ESOs taking emergency action 
against a licensee, a party seeking 
to stay an IFO outside the licensure 
context is not entitled to a stay as a 
matter of right. Thus, in addition to 
demonstrating why a stay will not re- 
sult in a probable danger, the movant 
must take extra care to include all of 
the reasons why a stay is warranted. 
Generally, the showing required to ob- 
tain injunctive relief also should dem- 
onstrate sufficient grounds for a stay.” 
Such a showing is consistent with the 
directive in FS. §120.569(2)(n) that an 
IFO is “appealable or enjoinable” from 
the date rendered. 

Once a stay is issued, Rule 


9.190(e)(4) provides that the stay will 
remain in effect during the pendency 
of all review proceedings until a man- 
date issues, unless otherwise modified 
or vacated. Additionally, under Rule 
9.190(e)(2)(D), at any time during the 
process, an agency may apply to the 
court for dissolution or modification of 
the stay on grounds that subsequently 
acquired information demonstrates 
that failure to dissolve or modify 
the stay would constitute a probable 
danger to the public health, safety, or 
welfare of the state. 


Attorneys’ Fees 

Pursuant to F.S. §120.595(5), as in 
any other administrative appeal, the 
court in its discretion may award 
reasonable attorneys’ fees and rea- 
sonable costs to the prevailing party 
if the court finds that the appeal was 
frivolous, meritless, or an abuse of the 
appellate process, or that the agency 
action which precipitated the appeal 
was a gross abuse of the agency’s dis- 
cretion. Additionally, other statutory 
provisions regarding attorneys’ fees, 
including FS. §§57.105 and 57.111, 
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can apply.*® Motions for attorneys’ 
fees must be served no later than the 
time of service of the reply brief and 
must state the grounds on which the 
recovery of the fees is sought, citing 
all pertinent statutes or other bases 
for the award.*" 


Oral Argument 

Oral argument is permitted in 
any proceeding. Under Rule 9.320, 
a request for oral argument must be 
made in a separate document served 
by a party not later than the time the 
last brief of that party is due. Oral 
argument is granted at the discretion 
of the court, which may require, limit, 
expand, or dispense entirely with the 
argument. 


Rehearing 

Rule 9.330 governs motions for re- 
hearing, clarification, or certification. 
Under this rule, such motions must 
be filed within 15 days of an appellate 
order or within such other time set by 
the court. A motion for rehearing must 
state with particularity the points 
of law or fact that, in the opinion of 
the movant, the court has overlooked 
or misapprehended in its order. The 
motion shall not present issues not 
previously raised in the proceeding. 
Because the rule governs rehearing of 
appellate “orders” (and not just final 
decisions), in the case of an IFO or 
ESO, the litigant may need to consider 
filing for rehearing of an order deny- 
ing the expedited stay — but only in 
very limited circumstances set forth 
in Rule 9.330. 


Mandate 

Under Rule 9.340, 15 days after 
the district court’s decision, the clerk 
of the court is to issue a mandate as 
directed by the court. The mandate 
will either affirm the agency’s decision 
or direct the agency to take action in 
accordance with the decision, such as 
remanding the entire case for a full 
hearing and ordering that the emer- 
gency order be vacated. If a timely 
motion for rehearing, clarification, or 
certification has been filed, the time 
for issuance of the mandate shall be 
extended until 15 days after rendition 
of the order denying the motion, or if 
the motion is granted, until 15 days 


after the cause has been fully deter- 
mined. In the IFO and ESO context, if 
a stay has been granted, the issuance 
of the mandate eviscerates the stay. 


Problems in the Process 

One of the most glaring problems 
with the statutes governing emer- 
gency orders is the lack of any time 
period for providing a postdeprivation 
evidentiary hearing for either IFOs or 
ESOs. FS. §120.569(2)(n) is silent in 
this regard, as is F.S. §120.60(6), for 
nonsummary ESOs. §120.60(6) 
does provide that a post-deprivation 
administrative “proceeding” is to be 
promptly instituted and acted upon 
by the agency, but does not provide 
any guidance as to what “promptly in- 
stituted and acted upon” means. That 
process is akin to the process set forth 
in Florida Rule of Civil Procedure 
1.610, under which a hearing must 
be promptly held to determine the 
validity of the allegations supporting 
a temporary injunction. That process 
does not, however, provide the same 
protection as that afforded by Rule 
1.610. 

Rule 1.610(d) provides that a party 
who is enjoined without notice may 
request a postinjunction evidentiary 
hearing and such hearing must be 
held within five days thereafter. Al- 
though §§120.569(2)(n) and 120.60(6) 
for nonsummary ESOs provide for 
judicial review, no provision exists 
for a subsequent evidentiary hearing. 
FS. §120.60(6) does direct the agency 
to promptly institute and act upon 
an administrative proceeding. And 
case law tells us that a like process 
often must be instituted for IFOs and 
nonsummary ESOs for those orders 
to withstand constitutional scrutiny. 
Even so, under the administrative 
process, a party may not receive an 
evidentiary hearing for some time. 
Thus, when an emergency order pass- 
es facial muster because it contains 
factual allegations sufficient to war- 
rant the emergency relief — a party 
must often suffer the consequences of 
the emergency order for a significant 
period of time, even if the evidentiary 
hearing subsequently establishes that 
those allegations are unsubstantiated. 
Because Rule 1.610 mandates an 
evidentiary hearing within five days, 
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the protections afforded a party under 
that rule are, in many instances, far 
greater than those afforded a party 
suffering immediate action taken 
by an agency. Additionally, because 
agencies are generally immune from 
liability, the affected party, even if 
eventually successful in the adminis- 
trative tribunal, may be left without 
any ability to recover damages suf- 
fered during, and as a result of, the 
wrongful issuance of the emergency 
order. 

Another problem exists in the 
purported distinction between sum- 
mary ESOs and other ESOs. When a 
license is limited in some manner, the 
licensee should always be entitled to 
a postdeprivation hearing — and, as 
noted, case law appears to say that 
is the case. However, F.S. §120.60(6) 
only places the burden on an agency to 
initiate an administrative proceeding 
when the agency issues a summary 
ESO. A reasonable solution for both 
problems would be for the statute to 
provide for an expedited evidentiary 
hearing before an administrative law 
judge whenever any ESO impacting a 
license is issued. 

Still another problem is the failure 
of Rule 9.190(e) to provide for an ex- 
pedited process for review of stays of 
IFOs. The rule is limited to expedited 
review of stays involving license revo- 
cation or suspension orders. Consid- 
eration should be given to including a 
process for expedited review of stays 
of IFOs. Rule 9.190(e)(2)(B) could 
be amended as follows: (B) When 
an agency has ordered emergency 
suspension, restriction, or limitation 
of a license under section 120.60(6), 
Florida Statutes, or issued an im- 
mediate final order under Section 
120.569(2)(n), atieensee_the affected 
party may file with the reviewing 
court a motion for stay on an expe- 
dited basis. 


Conclusion 

State agencies wield enormous 
power through the ability to issue 
IFOs and ESOs, and every effort must 
be made to ensure such orders are not 
issued without significant safeguards 
in place. Ironically, although statutes 
governing ESOs in the licensure 
context contain the most procedural 
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due process protections, wrongfully 
issued IFOs have the potential for 
even greater damage. If a license is 
wrongfully suspended under an ESO, 
a subsequent administrative hear- 
ing may result in the license being 
reinstated. Certainly the damages 
incurred from the temporary loss of 
the license can be staggering. In the 
IFO context, however, once immedi- 
ate action is wrongfully taken by the 
agency, no way to remedy the harm 
may exist. For instance, once a citrus 
crop is destroyed, the damage is done. 
In both instances, appellate courts 
must remain ever diligent in strictly 
applying the standards governing 
these orders to ensure the state’s 
power is not abused at the expense of 
Floridians. 
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ENTERTAINMENT, ARTS AND 
Sports LAW 


by Bram Maravent and Ben Tario 


Leveling the Playing Field: Can Title VII Work to 
Increase Minority Coaching Hires in NCAA Athletics? 


ell first approved the use of race to 

further an interest in student body di- 

versity in the context of public higher 
education. Since that time, the number of 
minority applications with high grades and 
test scores has indeed increased. We expect 
that 25 years from now, the use of racial 
preferences will no longer be necessary to 
further the interest approved today.' 


iE has been 25 years since Justice Pow- 


It has been four years since Justice 
Sandra Day O’Connor referred to 
Justice Powell’s opinion in Regents of 
the University of California v. Bakke, 
438 U.S. 265 (1978), in her majority 
opinion in Grutter v. Bollinger, 539 
US. 306 (2003), and set a time frame 
for affirmative action programs to 
be unnecessary. In some cases, her 
prediction might be spot on. However, 
in collegiate athletics the numbers 
suggest that progress might need a 
jumpstart. During Super Bow] XLI in 
Miami, the National Football League 
and the accompanying media frenzy 
exalted the progress of minority 
coaching hires through the success 
of its “Rooney Rule.” The rule, which 
was instituted in 2003, mandates that 
any NFL team with a head coaching 
vacancy is required to interview at 
least one minority candidate. 

The Rooney Rule has resulted in the 
number of minority head coaches in 
the league rising from three to seven 
in 2006? (21.8 percent), while NCAA 
Football Bowl Subdivision (formerly 
Division I-A) minority coaches also 
rose from three to seven at 119 schools 
by the end of the hiring cycle this past 
season, equivalent to 5.8 percent.’ 
Because the percentage of minority 
coaches lacks in stark comparison 
to the NFL, Black College Associa- 
tion Executive Director Floyd Keith 


recently remarked to Congress that, 
“[sladly, if the pace of progress remains 
the same, it will be approximately 80 
years before we reach a percentage [of 
coaches] that even approximates the 
number of African-Americans in the 
general population. This is not only 
unacceptable, this is unconscionably 
wrong.” 

Compare Justice O’Connor’s predic- 
tion with Floyd Keith’s reality, and the 
need for calls of immediate change 
become apparent. “I think it’s pretty 
clear that embarrassment hasn’t been 
enough. One of the things we’re think- 
ing about is Title VII lawsuits.” Dr. 
Richard Lapchick is the director of the 
Florida-based Institute for Diversity 
and Ethics in Sport and is a staunch 
advocate for the rights of women and 
minorities in athletics. His words are 
being echoed throughout collegiate 
athletics circles, but how viable is such 
discussion? Could a Title VII lawsuit be 
successful against a public university? 
How would such a turn of events play 
out? This article will attempt to go 
through the potential litigants, legal 
theories, and outcomes if a minority 
candidate were to sue an NCAA mem- 
ber institution under a Title VII theory 
of racial discrimination. 


Title Vil Framework in Florida 
The Florida Civil Rights Act, FS. 
§760.10(1)(a) (2006) (FCRA), would 
be the proper vehicle for a coach in 
Florida to bring an action for racial 
discrimination. The statute, accord- 
ing to the Fourth Circuit, says that 
“it is unlawful for an employer to 
‘discharge or fail or refuse to hire any 
individual, or otherwise discriminate 
against any individual with respect 
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to compensation, terms, conditions, or 
privileges of employment, because of 
such individual’s race, color, religion, 
sex, national origin, age, handicap, or 
marital status.”® The First Circuit 
stated that “[t]he F.C.R.A. is modeled 
after Title VII, so that federal case 
law regarding Title VII is applicable 
to construe the Act.”’ The Florida 
Supreme Court elaborated that “[t]he 
statute’s stated purpose and statutory 
construction directive are modeled 
after Title VII of the Civil Rights Act 
of 1964. Like Title VII, Chapter 760 
is remedial and requires a liberal 
construction to preserve and promote 
access to the remedy intended by the 
Legislature.”* 

Since the FCRA is modeled after 
Title VII, 42 U.S.C. §2000e-2(a)(1), 
the same analysis will apply for a 
coach intending to proffer evidence 
of racial discrimination, presumably 
under the disparate treatment theory. 
Under this theory, a coach would dem- 
onstrate that he or she was treated 
differently than others in his or her 
same position. The standard of proof is 
a steep one and requires the plaintiff 
first to pass a four-pronged test in 
order to establish a prima facie case 
of discrimination. The standard is 
governed by the requirements set by 
the U.S. Supreme Court in McDonnell 
Douglas Corp. v. Green, 411 U.S. 792 
(1973), and Texas Department of Com- 
munity Affairs v. Burdine, 450 US. 248 
(1981). These claims are evaluated 
based on circumstantial, rather than 
direct, evidence of discrimination.’ 
Thus, the 11th Circuit, like all the 
others, uses the following framework 
when the plaintiff must resort to 
proving racial discrimination through 
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circumstantial evidence: 


Under the McDonnell Douglas framework, 
a plaintiff establishes a prima facie case 
of racial discrimination under Title VII by 
showing: (1) the plaintiff belongs to a racial 
minority; (2) he for she] was subjected to 
adverse job action; (3) his employer treated 
similarly situated employees of other races 
more favorably; and (4) he [or she] was 
qualified to do the job.’° 


If the plaintiff can assert a prima 
facie case, then the burden shifts to 
the defendant employer to prove there 
was a legitimate, nondiscriminatory 
reason for its action. If the employer 
properly does this, the plaintiff em- 
ployee must then demonstrate that 
the employer’s given reason was 
mere pretext.'* The employee “may 
[also] present other evidence to show 
that discriminatory intent was more 
likely the cause of the employer’s ac- 
tions.”"* 

The plaintiff's burden to prove a 
prima facie case is not very difficult." 
To establish this prima facie case, 
a plaintiff must adduce evidence 
tending to show that the challenged 
adverse employment action is not 
readily explainable by meritorious 
reasons.'° There would be no ques- 
tion as to the element of belonging 
to a protected class of individuals if a 
plaintiff were African-American. 

“With respect to the second element 
of the prima facie case of discrimina- 
tion, it is clear that not all conduct 
by an employer negatively affecting 
an employee constitutes adverse em- 
ployment action.” “To establish suf- 
ficiently adverse employment action, 
a plaintiff must show a ‘serious and 
material’ change in the terms, condi- 
tions or privileges of employment.” 
“Although the statute does not require 
any direct economic consequences, the 
employer’s action must impact the 
‘terms, conditions, or privileges’ of the 
plaintiff’s job in a ‘real and demon- 
strable way, and the asserted impact 
cannot be speculative and must at 
least have a ‘tangible adverse effect’ 
on the plaintiff's employment.” 
“(T]he employee’s subjective view of 
the significance and adversity of the 
employer's action must be materially 
adverse as viewed by a reasonable 
person in the circumstances.”” 

As to the third element, the plaintiff 
employee must prove he was similarly 
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situated to all the other employees in 
all respects. “In determining whether 
employees are similarly situated...it 
is necessary to consider whether the 
employees are involved in or accused 
of the same or similar conduct and are 
disciplined in different ways.””° 

The court in Texas Department of 
Community Affairs v. Burdine, 450 
US. 248, 256 (1981), defined “disparate 
treatment...where the employer sim- 
ply treats some people less favorably 
than others because of their race, 
color, sex, or national origin.” 

Many feel the fourth prong of the pri- 
ma facie case is of less value than the 
other three.”! “In cases where a plain- 
tiff has held a position for a significant 
period of time, qualification for that 
position sufficient to satisfy the test 
of prima facie case can be inferred.” 
This means that “allegations of poor 
performance against the plaintiffs dis- 
charged from long-held positions may 
be properly considered...when a court 
evaluates the pretextual nature of an 
employer’s proffered nondiscrimina- 
tory reasons for termination.””* 

When the burden shifts to the de- 

fendant employer, it must “articulate 
some legitimate, nondiscriminatory 
reason for the [adverse employment 
action].”™ In this regard, the employer 
is permitted to assert a subjective 
reason for not hiring or for terminat- 
ing the employee.” The 11th Circuit 
expounded on the difference between 
a properly founded subjective opinion 
from an improper one: 
A subjective reason is a legally sufficient, 
legitimate, nondiscriminatory reason if the 
defendant articulates a clear and reason- 
ably specific factual basis upon which it 
based its subjective opinion. Continuing 
our example of a sales clerk or wait staff 
position, it might not be sufficient for a de- 
fendant employer to say it did not hire the 
plaintiff applicant simply because “I did 
not like his appearance” with no further 
explanation. However, if the defendant em- 
ployer said, “I did not like his appearance 
because his hair was uncombed and he had 
dandruff all over his shoulders,” or “be- 
cause he had his nose pierced,” or “because 
his fingernails were dirty,” or “because 
he came to the interview wearing short 
pants and a T-shirt,” the defendant would 
have articulated a “clear and reasonably 
specific” basis for its subjective opinion 
— the applicant’s bad (in the employer’s 
view) appearance. That subjective reason 
would therefore be a legally sufficient, 
legitimate, nondiscriminatory reason for 
not hiring the plaintiff applicant.” 


Thus, as long as the employer can 
base its decision on an objective evalu- 
ation, it will survive judicial scrutiny 
when the burden shifts.” This deci- 
sion, in which an en banc panel of 
the 11th Circuit overturned an ear- 
lier decision,”® reversed the district 
court’s summary judgment ruling on 
grounds that more than a subjective 
reason was necessary.”’ The decision 
could arguably make it more difficult 
for employees bringing claims under 
Title VII. 

Finally, the analysis shifts back to 

the employee. 
If the defendant articulates one or more 
such reasons [as those provided above], the 
presumption of discrimination is eliminat- 
ed and “the plaintiff has the opportunity to 
come forward with evidence, including the 
previously produced evidence establishing 
the prima facie case, sufficient to permit a 
reasonable factfinder to conclude that the 
reasons given by the employer were not the 
real reasons for the adverse employment 
decision.”*° 

This is essentially what pretext 
means. If the plaintiff is unable to 
articulate any evidence to create a 
genuine issue of material fact as to 
the employer’s reasons, then sum- 
mary judgment is proper for the 
employer.*! 

Using the same aforementioned 
standard, another potential Title VII 
claim can be brought under the “cat’s 
paw” or “rubber stamp doctrine,” in 
which a subordinate’s discriminatory 
animus in recommending not to hire a 
candidate or to fire a current employee 
may be imputed to the employer; 
however, this issue has not yet been 
settled in its entirety and was granted 
certiorari by the U.S. Supreme Court 
in January 2007.” 


Taking the Next Step: The 
Coach’s FCRA/Title VII Lawsuit 
Perhaps the most important ques- 
tion to ask in this context is who will 
bring suit, meaning which coach will 
attempt to take an NCAA institution 
to task. According to BCA Executive 
Director Floyd Keith, “It’s going to 
take a Curt Flood [type of person].** 
It can’t be just anybody; it has to be a 
marquee name. We also have to have 
a little background on the situation. 
This is a 50-50 proposition as to win- 
ning or losing a Title VII case.”** Floyd 
said that the decision to consider 
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Title VII (or the FCRA if filed as a 
state claim in Florida) came at the 
BCA’s annual convention in May.** 
This same sentiment was echoed in 
the aforementioned meeting with 
congressional leaders, as well as by 
NCAA President Myles Brand earlier 
this year. 

As for the claim itself, “it is extreme- 
ly difficult to [prove racial discrimina- 
tion],” says Timothy Davis, professor 
of law at Wake Forest University 
School of Law.*® 
If you have ever been on a search commit- 
tee for a coach, you start to see a varying 
range of criteria. Some is objective, like 
education and coaching experience. But 
then there are subjective criteria involved 
as well, such as good recruiting ability, a 
sense of management skills, and public 
relations skills. There are others on a com- 
mittee who try to get a sense of whether or 
not the candidate is a good fit, both within 


the university community and the larger 
community.*” 


Take for example, the case of Jack- 
son v. University of New Haven, 228 
F. Supp. 2d 156 (D.Conn. 2002), in 
which an African-American coaching 
candidate sued on the basis of §1981,** 


Title VII, and Title VI°® against the 
university and athletic director when 
he was not included in the final pool 
of interviewees for a vacant head 
coaching position. As to his Title VII 
action, the U.S. District Court of Con- 
necticut granted summary judgment 
to the employer university because, in 
large part, Mr. Jackson could not meet 
the second prong of the prima facie 
case.*° When the university posted its 
opening for the head coaching position 
on the NCAA Web site, it specifically 
noted that prior collegiate experience 
was necessary; Mr. Jackson only had 
minor league football coaching experi- 
ence.*! The court noted that its sole job 
was to determine whether the plain- 
tiff was qualified for the job under the 
criteria set forth by the university for 
its head coaching vacancy, and not to 
tell the university what qualifications 
should be pertinent for the position.*? 
Specifically, the district court gave 
deference to three cases: Thornley 
v. Penton Publishing, 104 F.3d 26 (2d 
Cir. 1997); Schaffner v. Glencoe Park 
District, 256 F.3d 616 (7th Cir. 2001); 


and Howley v. Town of Stratford, 217 
F.3d 141 (2d Cir. 2000). 

In Thornley, the Second Circuit 
defined the term “qualified” as “the 
criteria the employer has specified 
for the position. Absent a showing 
by the plaintiff that the employer's 
demands were made in bad faith... 
and employer...is not compelled to 
submit the reasonableness of its em- 
ployment criteria to the assessment of 
either judge or jury.”** The Schaffner 
court determined that “[w]hat the 
qualifications for a position are, even 
if those qualifications change, is a 
business decision, one courts should 
not interfere with. We do not tell em- 
ployers what the requirements for a 
job must be.”“* Finally, in Howley, the 
Second Circuit determined that a city 
was “entitled to set its own criteria” 
for the position of assistant chief, in 
that it deemed four years of line-of- 
ficer experience necessary, which the 
applicant-plaintiff did not possess.** 
Taking all of these factors together, 
the court determined that there was 
no discriminatory intent in UNH’s 
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posting when it required prior col- 
legiate head coaching experience as 
a prerequisite to be included in the 
interview process.“ The district court 
asserted that a school’s decision to set 
forth criteria were in line with how a 
school generally goes about search- 
ing for a head coach and, therefore, 
no court should try to change or call 
into question those business prac- 
tices. If a coach cannot set forth facts 
that certain job criteria were part of 
the qualifications because the school 
knew that no minority applicant could 
possibly attain those qualifications, or 
that those qualifications presented 
some kind of barrier to being consid- 
ered because of their race, then a court 
will grant summary judgment.*’ 

These examples demonstrate how 
difficult such a lawsuit will proceed, 
which is why Lapchick feels the right 
plaintiff is necessary. “We have to 
carefully select a coach who is willing 
to risk his or her future employment, 
due to the sensitive nature of this type 
of lawsuit.”** Temple University Pro- 
fessor of Law Jeremi Duru, who also 
works with Cyrus Mehri at the Fritz 
Pollard Alliance,*® agrees. “A coach 
could, as a result of such an action, 
be black-balled in coaching circles, a 
la Curt Flood, which hurt his coaching 
opportunities.””° 

Even though establishing a prima 
facie case is generally not that diffi- 
cult, here it could be an issue, in light 
of Jackson and the cases cited therein. 
Duru pointed out that sports entities 
in general seem to get greater latitude 
in defending their actions, which could 
come into play when a plaintiff tries to 
assert that he or she was as qualified 
for the job as the person chosen. Even 
if the plaintiff proves its prima facie 
case, the defendant employer could 
still get the benefit of the doubt: 
The employer seems to be entitled to 
some “objective subjectivity.” It’s hard for 
a plaintiff to come out and win on that 
standard and win as to pretext. It gets even 
more troublesome in the sports context, 
because there is a sense of deference for 
this objective subjectivity because of the 
so called “it factor,” meaning this person 
is good at recruiting, good in the living 
room [with potential recruits and their 
families], that they can galvanize people. It 
probably depends mostly on the discovery 
process — is there a real smoking gun or 


facts that really tie the NCAA institution 
to intentional discrimination, but other 


than that a Title VII claim would be very 
difficult.®! 


For those reasons, Duru and Lap- 
chick agree that while a Title VII or 
FCRA suit might not be successful 
on the merits, it might effect change 
by forcing the NCAA’s member insti- 
tutions to consider a best practices 
model like the NFL's Rooney Rule. 
“The BCA and others argue that the 
burden should be on the member 
institutions who have erected barri- 
ers against quality opportunities [for 
minority head coaches]. But under the 
current system, it is the hardest way 
to try to rework the system to put the 
burden on the employer. That is why 
we want a Rooney Rule type of system: 
to put the burden on the employer at 
all times.”? 

Lapchick says those involved in this 
pursuit should keep their collective 
eyes on the prize. “What we want is 
a changed set of hiring practices for 
college sports in America, to bring a 
person of color into the interview pro- 
cess to get significantly more minori- 
ties into coaching positions. That’s the 
point of a Rooney Rule-type of policy, 
or something similar in nature to Title 
IX.”53 

Perhaps the biggest hurdle comes 
from those parties peripheral to 
the NCAA institutions — boosters. 
Boosters provide dollars to NCAA 
institutions, and many agree that 
means they have some say in the 
hiring process. Davis, Duru, Keith, 
and Lapchick all agree that boosters 
provide one potential stumbling block 
in implementing a Rooney Rule type 
of policy. Former BCA president and 
current Deputy Athletic Director of 
Athletics at The University of Notre 
Dame Stan Wilcox feels there are 
some pieces in place but there still is 
plenty more work to be done before 
he and others will feel like there 
are equal opportunities for minority 
coaching candidates. 

The BCA, the NCAA Minority Opportuni- 
ties and Interest Committee and Minority 
Opportunities Athletic Association must 
continue to put real pressure on the NCAA 
to develop best practice hiring strategies 
that can assist institutions with their hir- 
ing policies and procedures. This has to be 
a systematic process with the assistance 
of the major power brokers within col- 


legiate athletics (e.g., Athletic Directors, 
University Presidents and Conference 
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Commissioners). While continuing to 
receive pressure from boosters and other 
outside forces, athletic directors and uni- 
versity presidents will still find it difficult 
to implement a best practices model. 
However, right now there are some tools 
in place, like the BCA Hiring Report Card, 
the NCAA Expert Coaching Academy, NFL 
Minority Coaches’ Fellowship and Intern- 
ship programs that do aid in the process of 
getting more minorities into the coaching 
candidacy picture. 


The effort continues for those at 
the institutional level and with those 
calling for change to engineer some 
sort of policy or even legislation that 
the NCAA member institutions will 
implement. If not, the quest for a high 
profile Title VII plaintiff will begin. 
No matter what the legal result, the 
public relations eyesore that NCAA 
member institutions could suffer 
might eventually result in a best prac- 
tices model that someday will level 
the playing field in college athletics 
coaching circles. 


! Grutter v. Bollinger, 539 U.S. 306, 343 
(2003) (emphasis added). 

? For a more complete look at the NFL's 
Rooney Rule, including an analysis of 
the rule under the affirmative action 
framework, see Bram A. Maravent, Is the 
Rooney Rule Affirmative Action? Analyzing 
the NFL's Mandate to Its Clubs Regarding 
Coaching and Front Office Hires, 13 Sports 
Lawyers J. 233 (2006). 

3’ Pat Forde, NFL Leads Colleges in 
Promoting Minority Coaches, ESPN.com, 
January 20, 2007, available at sports.espn. 
go.com/espn/columns/story?id=2735369. 
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10 BCS bowl coaches and 62 out of 64 bowl 
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at Miami and Cuban-born Mario Cristobal 
at Florida International, the number of 
minority Division I-A head coaches has 
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of the 21 hires made to date, not enough 
to appreciably move the needle toward 
equality.” Id. See also Steve Wieberg, BCA 
Ready to Exert Influence in College Hires, 
USA Topay, February 13, 2003, available 
at www.centralohio.com/ohiostate/sto- 
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prior to termination. “The cat’s paw refers toa 

situation in which a biased subordinate, who 
lacks decisionmaking power, uses the formal 
decisionmaker as a dupe in a deliberate 
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ment action.” Id. at 484. “Rubber stamp... 
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by a biased subordinate.” Jd. 
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phia Phillies and challenged Major League 
Baseball’s “reserve clause” all the way to 
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Washington Senators. By 1975, the reserve 
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34 Telephone interview with Floyd Keith, 
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36 Telephone interview with Timothy Davis, 
professor of law, Wake Forest University 
School of Law (March 13, 2007). Professor 
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and sports law. For more information on 
Professor Davis, see his biography at law.wfu. 
edu/x1604.xml. 
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ENVIRONMENTAL AND 
LAND Use Law 


by Timothy M. Hughes 


House Bill 7203: Growth Management Reform — 


Fixing the Glitches, Pipelining, Streamlining, and 


lorida’s current growth 
management program was 
established in 1985 and 
has been amended several 
times since then. In 2005, the legis- 
lature enacted S.B. 360, which made 
a number of changes to the program, 
mainly to address the issue of infra- 
structure.' At the beginning of this 
year, legislators began discussing 
the impact of S.B. 360 and the imple- 
mentation problems that were being 
experienced. The need to address the 
bill became urgent as a result of the 
continued downward spiral of the 
real estate market. Department of 
Community Affairs (DCA) Secretary 
Thomas Pelham formed a Growth 
Management Advisory Committee 
(GMAC) to discuss the experiences 
with S.B. 360, along with the glitches 
and implementation issues of that 
bill, and to provide bigger-picture 
revisions to Florida’s growth manage- 
ment program.” With the sponsor- 
ship of the Economic Expansion and 
Infrastructure Council of the House 
of Representatives and the Senate 
Committee on Community Affairs, 
what emerged was H.B. 7203, which 
makes numerous changes to Florida’s 
growth management program. En- 
acted into law as Ch. 2007-204, Laws 
of Florida, the bill became effective 
July 1, 2007. 

The growth management program 
changes of H.B. 7203 fall into five 
categories. The first two categories 
— a glitch package and concurrency 
reforms — essentially address S.B. 
360. Two more — comprehensive 
planning reforms and tax increment 
financing for acquiring conservation 
lands — enhance and update the 
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Other Evolutional Changes 


program. The fifth category provides 
time extensions for developments of 
regional impact (DRIs) and develop- 
ment agreements to account for cur- 
rent real estate conditions. 


The Glitch Package 

A portion of H.B. 7203 was dubbed 
the “glitch package” because it was 
intended to correct several of the 
implementation issues of S.B. 360. 
The glitch package includes: 

¢ Definitional Changes — The bill 
changed the term “urban redevelop- 
ment” in FS. §163.3164(26) to include 
“community redevelopment areas” 
created pursuant to Part III (Com- 
munity Redevelopment) of F.S. Ch. 
163.4 In addition, the term “financial 
feasibility” was changed to clarify 
that comprehensive plans for school 
and transportation facilities need to 
be “financially feasible” for the appro- 
priate planning period, which may be 
the five-year minimum required for 
the capital improvements element by 
FS. §163.3177(3)(b)(1) or a long-term 
concurrency management system 
that covers 10 or 15 years, as provid- 
ed under FS. §163.3177(d).° Under 
either time period, the comprehen- 
sive plan will be deemed financially 
feasible if the plan demonstrates that 
the level-of-service standards will be 
met and maintained by the end of the 
applicable planning period. 

¢ Satisfying Financial Feasibility 
— FS. §163.3177(2) was changed to 
clarify that the determination of fi- 
nancial feasibility applies to the five- 
year planning period as required by 
FS. §163.3177 (3)(a)(1), except that 
it may also apply to long-term trans- 
portation concurrency management 


systems that cover 10 or 15 years.® 
The deadline for a local government 
to amend its capital improvements 
element to demonstrate a financially 
feasible five-year schedule of capital 
improvements was extended from 
December 1, 2007, to December 1, 
2008.’ After this new deadline, local 
governments are prohibited from 
amending their future land use map 
(FLUM) until they have adopted the 
required annual capital improvement 
plan update.* The bill also authorizes 
a local government to consider a 
FLUM amendment to be financially 
feasible and achieve and maintain the 
level-of-service standards applicable 
to transportation facilities under two 
new instances. The first is where the 
amendment is supported by a DRI 
development order condition or a 
binding agreement that addresses 
proportionate share mitigation con- 
sistent with FS. §163.3180(12). The 
second is where a binding agree- 
ment addresses proportionate fair- 
share mitigation consistent with 
FS. §163.3180(16)(f) and the subject 
property “is located within an area 
designated in a comprehensive plan 
for urban infill, urban development, 
downtown revitalization, urban infill 
and development, or an urban service 
area.”? 

e Transportation Concurrency 
Exception Areas — The bill amends 
F.S. §163.3180(5)(b) to allow local 
governments to create transporta- 
tion concurrency exception areas 
(TCEAs) in urban service areas. To 
qualify, the urban service area must 
be “specifically designated as aTCEA 
which includes lands appropriate for 
compact, contiguous urban develop- 
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ment.”’° The specified urban service 
area must not exceed the necessary 
amount of land needed to accommo- 
date the projected population growth 
at densities consistent with the local 
government’s adopted comprehensive 
plan within the plan’s 10-year plan- 
ning period, and the urban service 
area must be served or planned to 
be served with public facilities and 
services as provided by the local 
government’s capital improvements 
element. In addition, the bill amends 
FS. §163.3180(5)(e) to require local 
governments to formulate and adopt 
“long-term” strategies into their 
comprehensive plans that will serve 
to support and fund mobility within 
designated TCEAs."' State agency 
review is broadened to require DCA 
consultation prior to the establish- 
ment of a TCEA. Prior law only re- 
quired a local government to consult 
the Department of Transportation. 
The expansion of TCEAs to urban 
service areas, which are excepted 
from the concurrency requirements 
for transportation facilities, should 
help local governments to entice in- 
fill projects. 

e Proportionate Share Mitiga- 
tion in DRIs — Under the existing 
proportionate share provisions of 
ES. §163.3180(12), certain multiuse 
DRIs are eligible to satisfy the trans- 
portation concurrency requirements 
by paying a statutorily calculated 
proportionate share contribution that 
mitigates the traffic impacts of the 
proposed development.'? This form 
of mitigation has been used to allow 
collected funds “to be ‘pipelined’ or 
used to make a single improvement 
that mitigates the impact of the 
development.”'* In some cases, such 
pipelining is considered “the best 
option where there are insufficient 
funds to improve all of the impacted 
roadways.”"* H.B. 7203 revises 
§163.3180(12) to expand the use of 
proportionate share mitigation to all 
DRIs, Florida quality developments, 
and detailed specific area plans that 
implement optional sector plans pur- 
suant to FS. §$163.3245." The bill also 
broadens the type of improvements 
that may qualify for proportionate 
share funds by referring to “mobility” 
improvements that benefit a region- 


ally significant transportation facil- 
ity.'° However, H.B. 7203 also clari- 
fies that proportionate share funds 
are not to be used toward the cost 
of reducing or eliminating existing 
transportation facility backlogs. This 
is expected to cause closer scrutiny 
of proportionate share amounts to 
ensure that the costs necessary to fix 
existing backlogs are not included as 
part of a developer’s required contri- 
bution. The bill presumably makes 
it easier to implement proportionate 
share mitigation by deleting the 
previous requirement that a local 
comprehensive plan must first au- 
thorize the use of proportionate share 
mitigation before it may be utilized 
as a means to satisfy transportation 
concurrency requirements. Whether 
local governments will be required 
to accept this form of mitigation, 
and whether developers will be able 
to immediately take advantage of 
proportionate share mitigation even 
where a local government’s compre- 
hensive does not authorize its use, 
remains to be seen. 

¢ Proportionate Fair-share Mitiga- 
tion (Non-DRIs) — H.B. 7203 amends 
F.S. §163.3180(16) to allow for the 
same type of “pipelining” permitted 
under proportionate share mitigation 
for DRIs by allowing funds to be di- 
rected toward specific transportation 
improvements that are “reasonably 
related to the mobility demands cre- 
ated by the development.” The bill 
specifies that the funding of trans- 
portation improvements (which may 
focus on one or more modes of travel) 
that “significantly benefit” the overall 
impacted transportation system will 
satisfy concurrency requirements 
regardless of a failure of concurrency 
on other impacted transportation 
facilities.'* As with proportionate 
share mitigation, the bill clarifies 
that proportionate fair-share mitiga- 
tion is not to be used for reducing or 
eliminating backlogs. 


Concurrency Reforms 

e Transportation Concurrency 
Backlogs — The bill establishes a 
new tax increment financing pro- 
gram that allows local governments 
to establish transportation concur- 
rency backlog areas (TCBAs) that 


use tax increment financing to fund 
the construction of transportation 
improvements designed to resolve 
existing transportation deficiencies. 
Under H.B. 7203, the governing body 
acts as a transportation concurrency 
backlog authority. If the TCBA lies 
within the corporate boundaries of a 
municipality, it must be established 
pursuant to an interlocal agreement 
between the county, the municipal- 
ity, and any other affected taxing 
authorities. However, several public 
bodies and taxing authorities are ex- 
empt from the act.”° The bill vests the 
backlog authority with several enu- 
merated powers”! and specifies the 
obligations of the authority once it is 
formed. Generally, within six months 
after formation of the transportation 
concurrency backlog authority, the 
authority must adopt a transporta- 
tion concurrency backlog plan as part 
of its local comprehensive plan. At a 
minimum, the plan, which is exempt 
from the twice-per-year limitation on 
comprehensive plan amendments, 
must: 

Identify all transportation facilities 
designated as deficient and requiring 
the expenditure of moneys to resolve the 
deficiency. 

Provide a prioritized list of all trans- 
portation facilities designated as deficient 
and that do not meet the concurrency 
requirements of §163.3180, F.S. and the 
local government's comprehensive plan. 

Establish a financing and construction 
schedule for transportation concurrency 
backlog projects that will have the effect 
of eliminating transportation concurrency 
backlogs within 10 years after adoption of 
the transportation concurrency backlog 
plan. Such schedule must be adopted as 


part of the local government’s comprehen- 
sive plan. 


Upon creation of the transporta- 
tion concurrency backlog authority, 
the authority must establish a trust 
fund, to be funded by the proceeds 
of ad valorem tax increment funds 
“equal to 25 percent of the differ- 
ence between the ad valorem taxes 
collected in a given year and the ad 
valorem taxes which would have been 
collected using the same rate in effect 
when the authority is created.”” All 
backlogs addressed by an adopted 
plan are deemed to achieve and main- 
tain transportation level-of-service 
standards and are considered finan- 
cially feasible for purposes of deter- 
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mining transportation concurrency. 
In addition, with respect to proposed 
development, transportation concur- 
rency is deemed satisfied.”* With 
these effects on transportation con- 
currency, adopted backlog plans will 
no doubt promote development in 
areas that would otherwise not have 
even been contemplated because of 
failing transportation facilities. 

¢ School Concurrency — The exist- 
ing “availability standard” applicable 
to mandatory school concurrency 
requires that adequate school facili- 
ties be in place or under actual con- 
struction within three years after the 
issuance of final subdivision approval 
or site plan approval, otherwise the 
proposed residential development 
may not commence. H.B. 7203 
establishes two new methods that 
enable residential developers to sat- 
isfy this availability standard and 
proceed with development even if 
the three-year availability standard 
is not met and a lack of adequate 
classroom school capacity exists.” 
The first method allows development 
to proceed if the local government’s 
capital improvement element con- 
tains accelerated school facilities 
scheduled for construction in year 
four or later and when built, the 
facility will mitigate the impacts of 
the proposed development. The sec- 
ond method allows development to 
proceed if the local government’s next 
annual update of its capital improve- 
ment element contains accelerated 
school facilities and “the developer 
enters into a binding, financially 
guaranteed agreement with the 
school district” that provides for the 
construction of an accelerated school 
facility within three years of an ap- 
proved capital improvement plan.” 
In such event, the cost of the school 
facility must be “equal to or greater 
than the development’s proportionate 
share.”’ After the school facility is 
completed and conveyed to the school 
district under this second method, 
the developer is entitled to receive 
impact fee credits “usable within the 
zone where the facility is constructed 
or any attendance zone contiguous 
with or adjacent to the zone where 
the facility is constructed.” 

¢ Public Transit Facilities — The 
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bill revises F.S. §163.3180(4)(b) and 
the term “public transit facilities” to 
exclude airport passenger terminals 
and concourses, air cargo facilities, 
and aircraft maintenance and stor- 
age hangars from the concurrency 
requirements of F.S. §163.180.” 


Local Government 
Comprehensive Plans 

e Reduced State Review of Compre- 
hensive Plans in Urban Areas — A 
Pilot Program 

For over 20 years, local govern- 
ments have been operating under 
the current structure of local compre- 
hensive planning with regional and 
state review.*’ H.B. 7203 recognizes 
the sophistication of local govern- 
ments and provides for reduced state 
oversight of comprehensive plans in 
certain urban areas.*! The legisla- 
tive findings supporting H.B. 7203 
observe that the needs and resources 
of urban areas are different than 
those of rural areas and that differ- 
ent growth management techniques 
should be applied to those areas. The 
state’s role in overseeing Florida’s 
growth management “should reflect 
this diversity and should vary based 
on local government conditions, 
capabilities, needs, and extent of 
development.” In other words, the 
legislature recognizes that it is not 
efficient to have a one-size-fits-all 
policy with respect to the application 
of growth management regulations 
in areas with different needs and 
characteristics. 

Pinellas and Broward counties, and 
the cities within those counties, as 
well as Jacksonville, Miami, Tampa, 
and Hialeah, will now participate in 
a pilot program for an alternative 
state review process of local compre- 
hensive plan amendments. The cities 
within the pilot counties may opt out 
of the pilot program by a super major- 
ity vote of the governing body. Small 
scale amendments, amendments pro- 
posing a rural land stewardship area 
pursuant to F.'S. §163.3177(11)(d), 
amendments proposing an optional 
sector plan, EAR amendments, 
amendments necessary to imple- 
ment new statutory requirements, or 
new comprehensive plans for newly 
incorporated municipalities are all 


exempt from the pilot program.” 
Pilot program comprehensive plan 
amendments are still subject to the 
twice-per-year limitation set forth in 
§163.3187(1), and participants 
are prohibited from processing plan 
amendments if they have failed to 
timely file required EAR amend- 
ments pursuant to FS. §163.3187(6). 
The major differences between the 
process for amending a comprehen- 
sive plan under the expedited pilot 
program and the current process for 
adopted comprehensive plans are: 


Notice of the public hearings for trans- 
mittal and adoption of a plan amend- 
ment must be published pursuant to 
the requirements of Chapters 125 and 
166, Florida Statutes. Sign-in forms for 
persons attending the hearings are not 
required. 

The local government, not the DCA, 
must transmit the proposed amendment 
to the Office of Educational Facilities 
of the Commissioner of Education if it 
includes or impacts the public school 
facilities element. 

State reviewing agencies have the 
option to review and provide comments 
on a transmitted plan amendment. Also, 
instead of the reviewing governmental 
agencies sending their comments to the 
DCA, they are required to send comments, 
if any, to the local government. 

The DCA does not issue an ORC report 
or a notice of intent. 

Local governments are not required to 
review the comments of reviewing state 
agencies and other local governments 
within a specified time period prior to the 
adoption of an amendment under the pilot 
program. 

The administrative challenge process 
is essentially the same as a small scale 
amendment under §163.3184(3), F.S., ex- 
cept that a challenge may also be brought 
by the DCA, and the parties are permit- 
ted to enter into a compliance agreement 
pursuant to §163.3184(16), F.S. The DCA's 
challenge is limited to the issues raised in 
the comments provided by the reviewing 
agencies. The bill “strongly encourages” 
the DCA to focus its challenges on issues 
of “regional or statewide importance.”** 
Challenges to compliance are evaluated 
under the preponderance of the evidence 
standard rather than the typical fairly 
debatable standard. If the administra- 
tive law judge recommends that the 
amendment not be found in compliance, 
the judge is required to submit a recom- 
mended order to the Administration Com- 
mission (the Governor and the Cabinet) 
for final agency action. At that point, the 
Administration Commission has 45 days 
to enter a final order. 


The absence of a required ORC 
report and notice of intent from 
the DCA (a 105-day process under 
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the standard comprehensive plan 
amendment process) should reduce 
processing time under the pilot pro- 
gram. However, there is potential 
that the time saved will be negated 
in cases where multiple plan amend- 
ments are being processed. Some 
amendments, such as EAR amend- 
ments, are not permitted to undergo 
the expedited pilot program process. 
Under the twice-per-year limitation 
on comprehensive plan amendments, 
participating local governments 
will likely not adopt pilot program 
amendments until they have received 
an ORC report for those amend- 
ments requiring them. Affected local 
governments seeking to avoid this 
dilemma should attempt to obtain 
written technical guidance from the 
DCA which confirms that adoption 
of a pilot program amendment will 
not count toward the twice-per-year 
limitation. Another concern is that 
the “preponderance of the evidence” 
standard of review is higher than 
the “fairly debatable” standard and 
may tend to increase the likelihood 
of challenges. 

By December 1, 2008, the Office of 
Program Policy Analysis and Govern- 
ment Accountability (OPPAGA) is 
required to submit to the governor 
and the legislature a report and 
implementation recommendations 
for a statewide program that ad- 
dresses the cited legislative findings 
of the pilot program. The OPPAGA is 
to prepare the report in consultation 
with the DCA, DOT, and FDEP, with 
input from other state and regional 
agencies, local governments, and 
interest groups. The report must at 
least include 1) a list of additional 
local governments that should be 
subject to the expedited process of 
the pilot program; 2) recommended 
changes to expedited state review 
process; and 3) criteria necessary to 
determine issues that have regional 
or statewide importance that should 
be protected by the expedited pro- 
cess. 

¢ Coastal Management Element 
— Port Facilities — The bill amends 
FS. §163.3191 to allow a local gov- 
ernment to adopt plan amendments 
that integrate a port comprehensive 
master plan with the coastal manage- 


ment element of the local compre- 
hensive plan as required under FS. 
§163.3178(2)(k), notwithstanding a 
failure to adopt the required EAR 
update amendments.** However, the 
port plan must not have caused or 
contributed to the failure of the local 
government to comply with the EAR 
update requirements. 


Tax Increment Financing for 
Conservation Lands: A New 
Growth Management Tool 

H.B. 7203 creates a new section of 
the Growth Management Act that 
allows for two or more counties, or 
at least one county and one or more 
municipalities, to enter into an 
interlocal agreement and establish 
a tax increment area to generate 
revenue to purchase conservation 
lands.*’ The purpose of the legisla- 
tion is to provide a means of ensuring 
an adequate supply of conservation 
lands that provide recreational and 
ecotourism opportunities to the pub- 
lic. Pursuant to the bill, the interlocal 
agreement must, at a minimum: 
Identify the boundaries of the conserva- 
tion lands that is to be acquired and that 
will represent the tax increment area. 

Establish the percentage by which 
each party to the agreement will contrib- 
ute tax increment financing. 

Identify which governing body to the 
agreement will administer a separate 
reserve account where the tax increment 
revenues will be deposited. 

Establish a date certain by which the 
tax increment revenues must be used 
to purchase conservation lands, failing 
which the balance of any remaining rev- 
enues will be refunded to the parties in 
an amount proportionate to the parties' 
payment of tax increment revenues paid 
into the reserve account. 

Provide for an annual audit of the 
separate reserve account. 

Designate an entity that will hold title 
to the purchased conservation lands. 

Provide a continuing management 
plan for the conservation lands and 
identify the entity responsible for such 
management. 


The DCA and the FDEP must con- 
cur that the proposed purchase will 
serve a public purpose by providing 
additional recreational and ecotour- 
ism opportunities for residents in 
the tax increment area. Once such 
approval is obtained, the govern- 
ing bodies are required to set up a 
separate reserve account for the tax 
increment area — to be administered 


pursuant to the terms of the required 
interlocal agreement. The amount 
of tax increment funding must be 
determined annually and may not 
exceed 95 percent of the difference 
in ad valorem taxes as calculated 
under F\S. §163.387(1)(a). In addi- 
tion, the required annual funding 
of the separate reserve account can- 
not be less than the amount of each 
taxing authority’s tax increment 
income pledged under the interlocal 
agreement. Unless the interlocal 
agreement provides otherwise, a tax- 
ing authority that fails to pay its tax 
increment revenues into the separate 
reserve account by January 1 will 
be obligated to pay a one percent 
penalty per month on unpaid incre- 
ment revenues. Tax increment funds 
deposited into the reserve account 
may be used to purchase the real 
property identified in the interlocal 
agreement only if all of the parties 
to the agreement adopt a resolution 
approving of the purchase price. As 
with other statutory tax increment 
funding programs, the bill provides 
that the tax increment revenues may 
be bonded, but the revenue bonds 
may only be payable out of revenues 
pledged to and deposited into the 
required separate reserve account. 


Other Regulatory Changes 

e DRI Extensions — Citing 2007 
real estate market conditions as 
the impetus, the bill amends FS. 
§380.06(19)(c) to automatically ex- 
tend all DRI phase, buildout, and 
expiration dates for three years, re- 
gardless of any prior extension.** The 
three-year extension applies to DRIs 
under active construction as of July 1, 
2007. The extension is not considered 
a substantial deviation, is not subject 
to further DRI review, or is to be con- 
sidered a factor when determining 
whether any subsequent extension is 
a substantial deviation. Although the 
extension is automatic, the DCA has 
established a couple of parameters 
that a DRI must fall into in order to 
qualify for the extension. First, the 
DRI cannot already have exceeded 
any deadlines within its develop- 
ment order with respect to phasing, 
buildout, and termination. Second, to 
be considered under “active construc- 
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tion” there must be 1) a valid local 
government permit that authorizes 
physical development consistent with 
the DRIs development order, and 2) 
physical construction pursuant to 
such permit. In addition, the DCA is 
recommending developers immedi- 
ately to provide notice of the exten- 
sion and supporting documentation 
as to the status of construction to the 
applicable local government, regional 
planning council, and the DCA. The 
DCA is further recommending that 
DRI developers submit a notice of 
proposed change to formally revise 
DRI development orders to reflect the 
extension.* At least one area of con- 
cern with this automatic extension 
is whether it will have the effect of 
extending concurrency reservations 
within a DRI development order that 
are based on current phase, buildout, 
and expiration dates. In other words, 
does the DRI still have to meet con- 
currency requirements in the extra 
three years? This remains to be seen, 
but it will be an important issue espe- 
cially where concurrency conditions 
have changed substantially during 
the three-year extension period. 

Development Agreement Exten- 
sion — The bill extends the length of 
time that a development agreement 
(governed by the Florida Local Gov- 
ernment Development Agreement 
Act of F.S. Ch. 163) may remain ef- 
fective from 10 to 20 years.*° 


Conclusion 

While local governments, school 
boards, state agencies, and the de- 
velopment community figure out how 
H.B. 7203 will be implemented, it is 
expected that the DCA will be meet- 
ing throughout the remainder of 2007 
to further reassess Florida’s growth 
management policies with an eye fo- 
cused on even bigger-picture changes 
— perhaps a restructuring of the way 
in which transportation concurrency 
is administered. There is no ques- 
tion the provisions of H.B. 7203 are 
helpful, but in these complex times 
it never seems to be enough and it 
remains to be seen if H.B. 7203 will 
need its own glitch package to aid in 
its implementation.O 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by Peter B. Tiernan 


settlor does not normal- 
ly choose someone to be a 
trustee unless the settlor 
as a high degree of confi- 
dence in the person chosen.' Having 
stated the obvious, a “personal power,” 
sometimes also referred to as a “con- 
fidential power” or a “mere power,” is 
a discretionary power granted based 
upon the confidence that the settlor 
has in a particular individual.* The 
distinction between appointing some- 
one as trustee and giving that person 
a personal power has to do with the 
settlor’s degree of confidence. With a 
personal power, the settlor’s confidence 
is more than the degree of confidence 
that the settlor would normally have 
in the typical trustee. By conferring a 
personal power, the settlor is implicitly 
stating that there is no one, not even 
a court, who can exercise the discre- 
tion granted as well as the individual 
chosen. If your client wants to give 
someone the last word over one or more 
decisions relating to a trust, a personal 
power might be just what he or she is 
looking for. 

A personal power pertains to the 
person holding the power; it does not 
relate to the office to which the power 
holder has been appointed. According 
to one secondary source, the power 
cannot be exercised by a court. This 
aspect will be discussed in more detail 
later in this article. 

A personal power has been described 
as both “discretionary with” and “per- 
sonal to” the power holder.® Because it 
is “personal to” the power holder, the 
holder should not be obligated to act 
reasonably, as he or she would under 
Florida law, for instance, if he or she 
were the trustee and possessed either 


Should You Incorporate a Personal Power Into Your 


Client’s Trust? 


simple or absolute discretion.® It is 
probably inaccurate to compare the 
level of discretion that the holder of a 
personal power has to absolute discre- 
tion. The best description, based on the 
authority granted, would be “sole and 
uncontrolled” discretion. 

Although one court has stated that 
personal powers are held in a fiduciary 
capacity,’ there is some disagreement 
on this point.® Regardless of whether 
a personal power is a fiduciary power, 
the power holder is presumably bound 
by the duties imposed by the new 
Florida Trust Code, such as the duties 
of good faith ° and the duty of loyalty.'° 
However, as explained below, the power 
holder may not be bound by a duty to 
act impartially." 


Requirements for Creating a 
Personal Power 

There is only one requirement neces- 
sary for creating a personal power: the 
settlor must clearly and unmistakenly 
manifest his or her intention to create 
such a power in a particular trustee.” 
Absent such a clear statement of in- 
tent, there is a legal presumption that 
any powers granted to trustees are 
impersonal powers and not personal 
powers." 

If the trust is not clear as to whether 
a specific power is personal, a court will 
seek to ascertain the settlor’s intent. As 
with most trust construction issues, in 
order to determine if a personal power 
is present, a court must examine the 
trust instrument as a whole and, when 
necessary, must examine the circum- 
stances surrounding the execution of 
the instrument.‘ Therefore, to avoid 
any confusion, the most prudent way to 
guarantee that a power will be treated 


as personal is to clearly and unmistak- 
enly say so in the trust instrument. 


Limits of a Court’s Control Over 
Personal Powers 

e The Jurisdiction of a Florida 
Court — F.S. §736.0201 provides 
Florida courts the authority to deter- 
mine if a trustee actually possesses a 
personal power. However, assuming 
the court finds that a personal power 
exists, what authority does it have to 
determine if the power holder is act- 
ing properly? There is apparently no 
Florida case law on point; thus, the 
answer must come from the common 
law in other states. In this respect, the 
Supreme Court of North Carolina, cit- 
ing Lewin on Trusts has stated: “In the 
case of mere powers, that is, powers 
of which the exercise is arbitrary and 
discretionary, the court has no jurisdic- 
tion to interfere.” 

Concluding that a Florida court has 
no jurisdiction over a personal power 
might be somewhat of an overstate- 
ment, particularly considering the 
widely-accepted rule that a settlor 
cannot place a fiduciary discretion 
entirely beyond the control of a court.'® 
It is suggested that there are certain 
acts, as explained hereinafter, in which 
a court would always retain jurisdic- 
tion. 

e Limits of a Court’s Control — As 
mentioned previously, some com- 
mentators have stated that a court 
cannot exercise a personal power." 
More accurately, since a court never 
actually exercises a trustee’s power 
(that is, it either directs the trustee to 
act, enjoins him from acting, or sets 
aside an improper act),'* presumably 
what is meant in this respect is that 
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a court cannot direct the trustee in 
the exercise of the trustee’s discretion 
(that is, substitute its judgment for the 
trustee’s) over whether to exercise a 
personal power. 

Compare this result to the principles 
that apply when a trustee possesses 
either simple or absolute discretion. 
In such a case, Florida Jurisprudence 
Second states: “Provided a trustee acts 
in good faith and within the limits of 
the sound discretion of the trust placed 
in him or her, equity will not substitute 
its judgment for that of the trustee, or 
interfere with that discretion without 
cause.”'* So, the distinction appears to 
be one in which a court “cannot” inter- 
vene versus one in which a court “will 
not” intervene (i.e., unless the trustee 
has clearly acted improperly). 

But, what is the actual extent of a 
court’s control when a personal power 
is involved, and why will a court not in- 
volve itself in the exercise of the trust- 
ee’s discretion? Florida Jurisprudence, 
Second, cites American Jurisprudence, 
Second, in support of the notion that 
a court cannot exercise a personal 
power. The case upon which American 
Jurisprudence, Second, relies in this 
regard is Welch v. Wachovia Bank & 
Trust Company, 38 S.E. 2d 197 (N.C. 
1946). In that case, the court concluded 
that it should not interfere because, by 
including a personal power, the settlor 
manifested an intention that under 
no circumstances should the power be 
exercised by anyone but the named 
individual.” By designating a power 
as personal, the settlor is clearly and 
unmistakenly manifesting his or her 
intention that he or she wants to rely 
solely on the wisdom and judgment 
of the chosen individual. The rule in 
Florida is well established that “the 
intention of the grantor as expressed 
in the trust controls the legal effect 
of the dispositions therein made.”” 
Therefore, as long as the trust is clear 
that the settlor intended to confer a 
personal power, there is a theoretical 
underpinning for a court to conclude 
that it cannot intervene. 

The case of French v. Northern Trust 
Co., 64 N.E. 106 (Il. 1902), supports 
the above position. It states: “[w] here 
a power is discretionary, and of a kind 
that indicates personal confidence in 
the one selected to exercise it, a court 
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of equity will not assume to exercise 
the discretion....”** By recognizing 
the personal confidence that the set- 
tlor has in the power holder, and by 
respecting that confidence, a court is 
abiding by and following the intent of 
the settlor. 

There is another reason why a court 
should not have the power to intervene 
when a personal power is involved. 
The Supreme Court of Errors for Con- 
necticut, in the case of South End Bank 
& Trust Company v. Hurwitz, 21 A.2d 
407 (Ct. 1941), has stated: “The matter 
is not left to the unguided discretion 
of the trustee; a standard is set; but 
it is one which furnishes no guidance 
to a successor trustee in exercising 
the power, nor to a court of equity in 
reviewing his decision to see if he acted 
properly.”” 

It is suggested that a standard that 
furnishes no guidance on how the 
trustee should act is really no standard 
at all. However, regardless of whether 
there is actually a standard in the 
trust instrument to guide the trustee’s 
conduct, this court is still correct that, 
with a personal power, there is lack 
of any guidance as to how the trustee 
should act. Absent some objective cri- 
teria as to how the trustee should have 
acted, there is nothing against which 
a court can judge the trustee’s actions 
to determine whether the trustee has 
acted properly. Consequently, a court 
cannot question the trustee’s exercise 
of the power. 

Consider also the nature of a per- 
sonal power. A personal power has 
been described as “personal to” the 
power holder,” and calling for the “per- 
sonal judgment” of the power holder.” 
What the settlor wants in conferring a 
personal power is the judgment of one 
particular person — the power holder. 
That is the only opinion in which the 
settlor is interested. If a court were 
to question the trustee’s decisions, it 
would be failing to abide by the intent 
of the settlor, as indicated by the desig- 
nation of the power as personal to the 
holder. 

In granting a personal power, the 
settlor understands that the trustee’s 
personal judgment is clearly subjective 
(i.e., to act as he or she deems appro- 
priate), but the settlor has a special 
confidence that the trustee will act 


as he or she would have wanted, or 
at least in a manner that the settlor 
would have permitted. The settlor 
further implicitly recognizes that the 
judgment of the holder of a personal 
power might not always be rational. 
Also, since the settlor is presumed 
to be aware of applicable law in this 
instance,” he or she is presumed to 
know that the power may in fact be 
exercised in an arbitrary manner.”’ If 
you ask 10 people for their personal 
judgments regarding when, if, and 
how to exercise a personal power, you 
might get 10 different answers. And, 
no court could dispute that they were 
not all proper personal judgments. A 
personal judgment is in the nature of 
a personal opinion: Everyone has one, 
and they can differ widely. There is 
really no right or wrong when asking 
for someone’s personal judgment. 

© The Extent of a Personal Power 
— Even if a trustee has a personal 
power, there is certain conduct that 
arguably would not be tolerated by any 
Florida court. Consider, for example, if 
the holder of a personal power takes 
a bribe to exercise the power in the 
briber’s favor. Such conduct is clearly 
dishonest behavior. A court under 
such circumstances would be justi- 
fied in setting aside the transfer, and 
perhaps, also in removing the trustee. 
Notwithstanding the fact that the 
power is personal, Florida public policy 
requires, at a minimum, that a trustee 
be answerable on matters concerning 
the trustee’s honesty. In addition, 
subparagraph (e) of paragraph (2) of 
§736.0105 of the new Florida Trust 
Code provides that one power a settlor 
cannot draft around is the power of a 
court to take such action and exercise 
such jurisdiction as may be necessary 
“in the interest of justice.” Preventing 
dishonest behavior is clearly in the 
interest of justice. 

A second situation in which a Florida 
court can intervene is when the trust- 
ee’s conduct is for some motive other 
than the accomplishment of the trust’s 
purpose. For example, assume that the 
settlor creates a trust solely for the 
purpose of providing discretionary pay- 
ments for the “education” of a benefi- 
ciary (i.e., an education trust). Assume, 
further, that the trustee’s discretionary 
power over the above distributions is 


; 

: 


designated as a personal power. If the 
trustee makes a distribution to provide 
for plastic surgery for the beneficiary, 
such a distribution is for a motive 
other than the accomplishment of the 
trust’s purpose. In this situation, FS. 
§736.0105 (2)(b) applies. To the extent 
the personal power is exercised to 
make a distribution not in accordance 
with the purposes of the trust, the ex- 
ercise of the personal power would be 
improper and should be overturned. 


Does the Power Holder Have a 
Duty to Act Impartially? 

Section 736.0803 of the new Florida 
Trust Code states that trustees owe a 
duty of impartiality whenever a trust 
has two or more beneficiaries. Does 
this duty of impartiality apply when 
the trustee possesses a personal pow- 
er? In this respect, case law exists in 
support of the proposition that a court 
cannot exercise a trustee’s discretion 
over a personal power. 

Reconciling the above is rela- 
tively simple when one considers 
§736.0105(2). That section sets forth 
the instances in which the provisions 


of the new Florida Trust Code trump 
the terms of the trust instrument 
(i.e., prevail over the settlor’s intent 
as expressed in the trust). The duty of 
impartiality is not one of those excep- 
tions.”* Therefore, as long as a settlor 
expressly provides that the trustee 
does not have to act impartially in 
dealing with beneficiaries, the settlor’s 
expressed intention would control. 
Even though the mere designation 
of a power as personal might be suf- 
ficient to overcome any questions as 
to a trustee’s duty to act impartially, 
language waiving such a duty would 
provide complete certainty, and, there- 
fore, is suggested. 


Tax Consequences of a Personal 
Power 

Consider the possible estate and gift 
tax consequences when the surviving 
spouse is the sole trustee of a trust (i.e., 
credit shelter trust) that has the fol- 
lowing invasion provision: “The trustee 
may pay to my spouse such sums from 
the principal of the trust estate as the 
trustee, in her absolute discretion, 
determines necessary for her health, 
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support, and maintenance.” 

With the above provision, there 
should be no adverse tax consequences. 
That is because under Florida law, a 
trustee who possesses absolute discre- 
tion still must act “reasonably.”” This 
means that the spouse/trustee under 
these circumstances can only distrib- 
ute to himself or herself an amount 
somewhere between the minimum and 
maximum amount that is reasonably 
necessary for her health, support, or 
maintenance.** The amount that the 
trustee can distribute to herself is 
both 1) ascertainable; and 2) relates to 
her health, support, and maintenance. 
Having met both these requirements, 
the above provision meets the excep- 
tion in Regulations 20.2041-1(c)(2) and 
25.2514-1(c)(2) and is, therefore, not a 
general power of appointment. 

Consider, however, the possible tax 
consequences if the following provision 
is used: 

The trustee may pay to my spouse such 
sums from the principal of the trust estate 
as the trustee, in her sole and uncontrolled 
discretion, determines desirable for her 


health, support and maintenance. It is my 
specific intention that the above power 
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given to the trustee over distributions 
shall be deemed to be a “personal power” 
and shall not be subject to question by 
anyone, including the current beneficiary, 
the remaindermen or any court. 


This is the Independence Bank 
Waukesha, N.A. v. U.S.,761 F.2d 442 
(7th Cir. 1985),® scenario with the 
added dimension that the power is 
designated as personal. The issue here 
is whether the trustee can distribute to 
herself amounts in excess of the maxi- 
mum amount reasonably necessary for 
her health, support, and maintenance. 
If so, then the IRS could argue that 
the above provision is not “ascertain- 
able” in its relationship to the spouse’s 
health, support, and maintenance 
as required by the above mentioned 
regulations. By replacing the term 
“necessary” in the first provision with 
the term “desirable,” the trustee pre- 
sumably has greater authority over 
distributions. What the spouse/trustee 
might determine to be desirable for her 
support can be something more than 
what is necessary for these purposes, 
particularly if the spouse can use her 
personal judgment. 

Consider also that a court cannot 
exercise the trustee’s discretion with 
a personal power.*! This implies that 
the spouse/trustee might be able to 
act at least somewhat unreasonably 
and, still, a court would not challenge 
the trustee’s actions, as long as the 
trustee’s action does not rise to the 
level of being for some purpose other 
than the accomplishment of the pur- 
poses for which the trust was created. 
If this is the case, the trustee could 
make distributions to herself in excess 
of what is reasonably necessary for her 
health, support, or maintenance. If so, 
then both §2041 and §2514 might ap- 
ply. The fact that the trustee must act 
in good faith under the new Florida 
Trust Code* does not solve the prob- 
lem. The duty to act in good faith has 
been found not to create an ascertain- 
able standard where otherwise there 
would be none.** 

What effect does FS. §737.402(4)(a) 
have on this situation? One purpose 
of that section is to prevent a trustee 
from exercising tax sensitive powers, 
thereby preventing any possible tax 
consequences. However, there is an 
exception in this statute when the 


discretionary distributions relate to 
the trustee’s health, education, main- 
tenance, or support.** That exception 
applies in this instance. Therefore, the 
trustee is not prevented from exercis- 
ing the power under these facts and 
tax consequences could result. 

In light of the above possible tax 
consequences, only disinterested 
individuals should be given personal 
powers. Further, the disinterested 
individuals should be precluded for 
using those powers for their direct or 
indirect benefit. Finally, any power to 
change the dispositive terms of the 
trust, or to change the beneficiaries of 
the trust, should expressly exclude any 
action that might directly or indirectly 
benefit the trustee. 


Situations in Which to Consider 
a Personal Power 

The following are some instances in 
which a settlor might want to include 
a personal power. 

¢ Power to Sell Trust Property — A 
good number of the cases dealing with 
whether a power is a personal power 
involve powers of sale.* Particularly if 
the trust has just one major asset or if 
there is a special type of assets (i.e., art 
work, stock options, gold futures, etc.), 
whether to sell the asset and when it 
should be sold are questions that the 
settlor might want to vest in someone 
who has a special expertise in that 
respect. 

¢ Power to Terminate the Trust — 
There are certain situations in which a 
settlor believes a beneficiary currently 
does not have, and may never possess, 
the character, competence, and/or judg- 
ment to properly manage the assets 
in the trust. In such a case, he or she 
might want to leave it to the judgment 
of someone he or she has a special 
confidence in to determine when and 
if the trust should be terminated and 
be distributed to the beneficiary. 

e Using a Personal Power with a 
Broad Invasion Standard — A person- 
al power can provide added flexibility 
to a broad invasion standard. Assume 
that a settlor wants to create a support 
trust for the beneficiary, but also would 
like to provide the opportunity for ad- 
ditional benefits to the beneficiary over 
and above support. In such a case he 
or she could choose to add a discretion- 
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ary “best interests” invasion provision 
(i.e., designated as a personal power) in 
addition to a mandatory “health, sup- 
port, and maintenance” provision in 
the trust. Consider how the following 
provision might enhance the trustee’s 
authority: 

My trustee may also pay to my son such 
amount or amounts of the principal of the 
trust estate as the trustee in her sole and 
uncontrolled discretion deems appropriate 
from time to time for his best interests. 
In exercising her discretion, the trustee 
shall not concern herself with what, if any, 
amount of the trust estate remains for 
the remaindermen. I expressly waive any 
duty of impartiality that my trustee might 
otherwise have under Florida law. It is my 
specific intention that the above power 
given to the trustee over distributions 
shall be deemed to be a “personal power” 
and shall not be subject to question by 
anyone, including the current beneficiary, 
the remaindermen, or any court. 


When a standard such as “best in- 
terests” is provided, questions always 
arise as to the intention of the settlor in 
including that standard. If a requested 
distribution is within the definition of 
the standard used, does the beneficiary 
have a right to demand the distribution 
or does the trustee have the final say? 
Also, with such a power, the trustee 
always has to be concerned with the 
interests of successor beneficiaries and 
remainder beneficiaries.* 

The above provision should resolve 
most of these problems. By designating 
the above power as a personal power, 
the drafter has just about eliminated 
any chance of the son successfully 
arguing that he is entitled to a new 
Corvette on his 16th birthday. On the 
other hand, the trustee could decide 
that the son would benefit from a se- 
nior class trip to Europe and make a 
distribution for that purpose. Finally, 
if the trustee believes that the entire 
trust should be distributed to the son 
on his 30th birthday, the trustee no 
longer has to be concerned about the 
interests of remaindermen. 

e Personal Powers and Health, 
Support, and Maintenance Provisions 
— Consider the situation in which a 
trustee has absolute discretion over 
distributions for a beneficiary’s health, 
support, and maintenance. In such 
a case, assuming that a court finds 
that the settlor’s intent was to cre- 
ate a support trust, there is Florida 
case law to the effect that a trustee 


: 
7 


must act reasonably when exercising 
the discretion.*” This means that the 
trustee must pay to or apply for the 
benefit of the beneficiary an amount 
somewhere between the minimum 
and maximum amount necessary to 
adequately support the beneficiary, 
considering possibly the beneficiary’s 
income (i.e., if the invasion provision so 
provides) and the beneficiary's station 
in life. 

Assume that one of the beneficiaries 
of the trust is either a disgruntled 
second spouse or a demanding child. In 
such a case, the beneficiary may never 
be satisfied with what the trustee pro- 
poses to distribute. If the goal of the 
settlor is to discourage unnecessary 
demands and possible litigation from 
such beneficiaries, a personal power 
might be a good way to achieve this 
result. By using a personal power, the 
settlor is putting the beneficiary on no- 
tice of his or her intention that a court 
not question the trustee’s judgment. 


Conclusion 

If a settlor wants to literally grant 
someone almost sole, total, and un- 
bridled authority over a particular 
power pertaining to a trust, he or she 
might want to consider designating 
that power as a personal power. With 
a personal power a settlor is relying on 
the personal judgment of the trustee, a 
judgment that a court cannot question. 
Assuming the settlor wants to provide 
his or her trustee the ultimate degree 
of authority possible, a personal power 
may be the best choice. 0 
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by Mark A. Brown and Christopher W. Smart 


Are Consequential Damages Recoverable from 
Title Insurers or Has There Been 
“A Change in Policy”?! 


itle insurance plays an in- 

dispensable role in Florida’s 

dynamic real estate industry. 

Yet title insurance differs 
fundamentally from all other forms 
of insurance, and its coverage is com- 
monly misunderstood. It is funda- 
mentally different in that unlike all 
other forms of insurance, which insure 
against future risks, a title insurance 
policy indemnifies the insured against 
past events, that is, occurrences prior 
to the effective date of the policy. It is 
commonly misunderstood that title in- 
surance does not guaranty the insured 
that there are no prior defects in title. 
Rather it indemnifies the insured only 
against “loss or damage” the insured 
incurs if such a prior defect is later 
discovered. 

Prior to the revisions to the Stan- 
dard Conditions and Stipulations in 
the 1990/92 ALTA Owner’s Title Insur- 
ance Policy (1992 policy), title insur- 
ance policies did not provide a means 
for determining what constituted “loss 
or damage” in the event of a partial 
failure of title.2 Consequently, courts 
struggled to come up with an appropri- 
ate measure of such “loss or damage” 
and crafted a variety of different, and 
not necessarily consistent, methods for 
determining the amount recoverable 
by an insured where a partial failure 
of title had occurred.* 

This article examines the methods 
Florida courts have used to measure 
an insured’s recovery where title to 
the insured property has partially 
failed. Specifically, it analyzes whether 
insureds may recover consequential 
damages resulting from a partial 
failure of title under a title insurance 
policy or whether, pursuant to the 1992 


policy, they are limited to receiving the 
property’s diminution in value. We 
will first consider the existing Florida 
case law, then analyze the revisions to 
the 1992 policy and some recent case 
law interpreting those revisions, and, 
finally, conclude by considering how 
those revisions are impacting Florida 
law. 


Existing Florida Case Law 

Two cases in Florida have addressed 
the recovery of consequential damages 
under a title insurance policy in the 
context of a partial failure of title. Both 
suggest that an insured may be able to 
recover consequential damages. Those 
cases follow the general ruie that con- 
sequential damages are recoverable 
for a breach of contract if they are 
properly pled and are not speculative. 
As discussed later, however, there is a 
strong argument that those cases do 
not apply to most title policies today, 
given the limitations on liability added 
to the 1992 policy. 

In Safeco Title Insurance Co. v. Reyn- 
olds, 452 So. 2d 45, 47 (Fla. 2d DCA 
1984), the plaintiffs sued Safeco for 
breach of a title insurance contract and 
sought the loss of market value to the 
insured property due to an undisclosed 
parking agreement and consequent 
“business and commercial losses.” At 
trial, the insured’s experts testified 
the insured had sustained a $26,000 
loss in market value to the property 
and lost income of $57,651. The jury 
awarded a total of $50,000 in “loss 
in market value of the plaintiffs’ real 
property caused by the existence of the 
encumbrances.” 

On appeal, the district court noted 
that, “an insured owner may be able to 
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recover consequential or special dam- 
ages such as lost profits as damages for 
breach of a title insurance contract,” 
and “may also be able to recover special 
damages such as lost profits in cases 
of tort arising from a contractual set- 
ting.”° The Safeco court also noted that 
other jurisdictions measure damages 
to urban property as the value of the 
property subject to the defect “plus 
indemnity for the loss of use,”® and it 
cited authorities in other jurisdictions 
that have allowed insureds to recover 
consequential damages.’ 

Thus, the dicta in Safeco suggests 
that, if properly pled, consequential 
damages, including lost profits, may 
be recovered in Florida for breach of a 
title insurance contract or under a tort 
theory. 

There are, however, several aspects 
of Safeco that distinguish it from many 
partial failure of title cases that may 
arise today. First, the Safeco case char- 
acterized as a “breach of title insur- 
ance contract” what factually appears 
to be a partial failure of title, which 
under an insurance contract is really 
the occurrence of an insurable event, 
contemplated and covered by the policy 
rather than a breach of its terms. This 
may distinguish Safeco from instances 
in which an insurer acknowledges 
coverage and tenders the amount of 
the recoverable loss to its insured, 
as opposed to an instance in which 
the insurer either wrongfully denies 
coverage or tenders less than the full 
amount of the recoverable loss. 

Second, the part of the Safeco deci- 
sion based on a tort theory has been 
supplanted by subsequent Florida case 
law specifically holding that liability 
under a title policy lies in contract, 


| 

| 

x 
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not tort,® and, more generally, by the 
“economic loss rule.” 

Third, and perhaps most impor- 
tantly, Safeco was decided in 1984, 
prior to the addition of the limitation 
of liability provision in the 1992 policy. 
As discussed in more detail below, this 
revision limits the extent of liability 
of title insurers upon a partial failure 
of title. Thus, to the extent that a case 
involves the 1992 policy, Safeco is of 
doubtful continued viability." 

The other Florida case that should 
be considered is Endrushchat v. Ameri- 
can Title Insurance Co., 377 So. 2d 738 
(Fla. 4th DCA 1979). In Endrushchat, 
dentists contracted to purchase prop- 
erty to convert it into a dental clinic. 
Their title binder failed to include a 
restriction limiting the property use 
to residential use. The attorney for the 
bank providing the construction loan 
discovered the restriction during the 
closing and stopped the transaction. 
When the insureds made a claim on 
their policy, American Title denied 
coverage. The insureds filed a quiet 
title action before proceeding with con- 


struction and, on successful completion 
of the action, sued American Title for 
their fees and costs in the action, plus 
damages for increased building costs 
occasioned by the delay." 

The trial court never reached the 
issue of damages, finding that Ameri- 
can Title had no liability because the 
insureds voluntarily quieted title. 
The appellate court disagreed, find- 
ing there was coverage and allowing 
the claim as to the attorneys’ fees and 
costs. The court noted that the claim 
for damages due to increased costs of 
construction might be “problematical, 
depending perhaps on whether or not 
the dentists could have reneged on the 
purchase had they been aware of the 
restriction prior to closing.”'’? Thus, 
while Endrushchat allowed recovery 
only for the fees and costs of pursu- 
ing the quiet title action, the court’s 
language suggests that consequential 
damages might be recoverable but for 
the particular facts of that case. 

Another case worth noting is Shada 
v. Title & Trust Co. of Florida, 457 So. 
2d 553, 556 (Fla. 4th DCA 1984), which 


cites to Endrushchat to support its 
ruling that, where the title company 
refuses to cure a defect and the insured 
takes action to cure the defect on its 
own in advance of any adverse claim, 
the insured has sustained an “actual 
loss” under the policy. In Shada, the 
title company did not exclude certain 
redemptive rights in the insured prop- 
erty from coverage." When Shada went 
to sell, the purchaser objected to these 
rights and refused to close. Shada 
made a claim, and the title company 
offered to insure the purchaser but 
refused to take action to eliminate 
the defect. Shada brought a quiet title 
action, quieted title, and completed its 
sale. It then sued the title company 
alleging breach of contract and negli- 
gence. The trial court granted Shada’s 
motion for summary judgment and the 
title company appealed.'* 

Focusing on the policy provision that 
the company insured “against loss or 
damage . . . sustained or incurred by 
the insured by reason of [alny defect 
in or lien or encumbrance on such 
title,” the Shada court held that the 
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title company’s offer to insure the 
purchaser did not satisfy its obliga- 
tion to indemnify the insured for the 
defects.'° Shada then held that the 
title company was required to remove 
the title defect without insisting upon 
an “actual loss,” an “unworkable term” 
according to the New Jersey opinion 
cited by the court.’* Shada also ap- 
provingly cited to the New Jersey 
opinion for the proposition that when 
“faced with the enforcement of title 
insurance obligations, [courts] speak 
of indemnification but act in broader 
terms.” Thus, Shada demonstrates 
the extent of the confusion created by 
the “loss or damage” language in the 
policy when courts read that provision 
standing alone without guidance from 
other policy provisions as to the proper 
method of determining the loss."’ 

Interestingly, however, Safeco, En- 
drushchat, and Shada do not represent 
a uniform approach to what damages 
are recoverable upon a partial defect in 
title in Florida prior to the 1992 policy. 
In the context of a loan title policy for 
example, the court in Goode v. Federal 
Title Insurance Corp., 162 So. 2d 269, 
270 (Fla. 2nd DCA 1964) (quoting 60 
A.L.R.2d at 975-76), observed that most 
cases agree that a mortgagee’s loss is 
limited to the “difference between the 
value of the mortgage subject to the 
defect and what its value would have 
been had the defect not existed.” 

Thus, as these cases show, the case 
law in Florida on the appropriate 
measure of damages in the event of a 
partial failure of title is not entirely 
uniform. Nevertheless, Safeco and En- 
drushchat, and to some degree Shada, 
while neither definitive nor entirely 
clear, indicate consequential damages 
are likely recoverable for partial fail- 
ures of title in Florida in those cases 
where the 1992 policy revisions are not 
before the court. 


Revisions in the 1992 Policy 
Both the 1970 and the 1970/84 
ALTA Owner’s Title Insurance Policies 
(collectively 1970 policy) contain the 
same standard provision limiting the 
liability of the insurer. This provision 
limits the liability of the insurer to 
the least of “(i) the actual loss of the 
insured claimant; or (ii) the amount of 
insurance stated in Schedule A.” The 


1970 policy, however, gives little guid- 
ance on what “actual loss” is and what 
it may include. It is into this vacuum of 
uncertainty under the 1970 policy that 
the Safeco and Endrushchat decisions 
injected their dicta, strongly suggest- 
ing that consequential damages may 
be recoverable upon a partial failure 
of title. 

The 1992 policy significantly revised 
the 1970 policy’s “actual loss” provision 
in paragraph 7 of the Standard Condi- 
tions and Stipulations. The 1992 policy 
provides the method of “Determina- 
tion, Extent of Liability and Coinsur- 
ance” as follows: 


This policy is a contract of indemnity 
against actual monetary loss or damage 
sustained or incurred by the insured 
claimant who has suffered loss or damage 
by reason of matters insured against by 
this policy and only to the extent herein 
described. 

(a) The liability of the insurer under this 
policy shall not exceed the least of: 

(i) the Amount of Insurance stated in 
Schedule A; or, 

(ii) the difference between the value of the 
insured estate or interest as insured and the 
value of the insured estate or interest subject 
to the defect, lien or encumbrance insured 
against by this policy. (Emphasis added.) 


(Paragraph 7(a)(ii) is hereinafter 
referred to as the “diminution provi- 
sion.”) 

While there do not appear to be any 
Florida appellate cases interpreting 
the diminution provision, two courts in 
other jurisdictions have interpreted it 
and have enforced it as written, to the 
exclusion of consequential damages. 

In Bender v. Kansas Secured Title 
and Abstract Co. Inc., 119 P.3d 670, 
673-74 (Kan. Ct. App. 2005), Bender 
sued the title company when he discov- 
ered an easement covering his entire 
property, which had been missed in 
the title search. Dissatisfied with the 
title company’s proposed solution of 
obtaining a partial release of the ease- 
ment, Bender sued based on theories 
of contract and negligence, requesting 
$167,500 (the amount he had origi- 
nally paid for the property) plus inter- 
est and costs and taking the position 
that so long as he was precluded from 
using the property as intended, he was 
entitled to a return of the full purchase 
price or the amount of the insurance.'® 
The title company responded that 
Bender was limited under the lan- 
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guage of the policy to actual damages 
sustained by reason of the easement 
and that damages were limited to the 
diminution in value of the property.” 
The trial court agreed.” 

Bender appealed and the appel- 
late court held that despite “being a 
contract of adhesion, an insurance 
contract must be construed consistent 
with its plain and ordinary meaning in 
the absence of unconscionability or am- 
biguity.”" It went on to hold: “Here we 
conclude that there is neither uncon- 
scionability or ambiguity in the policy 
provisions restricting damages .... We 
believe the language limiting damages 
is not capable of more than one mean- 
ing: the liability of the insurer shall 
not exceed the lesser of the amount of 
insurance or the diminution in value 
suffered by reason the title defect.””” 

The court in Miller v. Ticor Title 
Insurance Co., 93 P.3d 88 (Or. Ct. App. 
2004), also addressed the diminution 
provision. In that case, the Millers 
bought the insured property and 
subsequently learned that a neighbor 
claimed a portion of the property, cut- 
ting off at least some of the Millers’ 
river access.” After a quiet title action 
that resulted in a stipulated judgment, 
the court granted the Millers fee title, 
subject to certain restrictive covenants 
in favor of the neighbor.” 

The Millers then sued Ticor seek- 
ing the loss of value to the property 
due to the restrictive covenants and 
loss of use of the property during the 
time its claim was unresolved.” Ticor 
paid the loss of value and moved for 
summary judgment on the loss of use, 
arguing the Millers had been paid all 
they were entitled to under the limits 
of the policy. The Millers argued that 
the loss of use was covered under the 
policy. The trial court granted sum- 
mary judgment, reasoning that the 
Millers’ “claim for additional damages 
fails as a matter of law because the 
limits of the policy have been paid.” 

On appeal, the Miller court cited the 
diminution provision and held that it 
placed important limits on the policy’s 
coverage: 

Under the first provision the policy insures 
against “loss or damage” arising from the 
enumerated kinds of defects or deficiencies 
in the title. But Ticor’s liability for such 


loss or damage is not boundless. Rather, 
by force of the second provision, Ticor’s li- 


2 
; 


ability for covered losses is capped at either 

the $660,000 (the amount of insurance in 
Schedule A) or the difference between the 
value of the property as insured and the 
value of the property subject to a defect 
covered by the policy, whichever is less. In 
other words, no matter the extent of actual 
monetary damages the Millers might have 
incurred due to an insured loss, Ticor is not 
obligated to indemnify them beyond those 
monetary limits.”’ 

The court then held the amount 
Ticor paid for the loss of value repre- 
sented the “difference in value between 
the value of the insured estate or 
interest as insured and the value of 
the insured estate or interest subject 
to the defect, lien or encumbrance in- 
sured against by [the] policy” and that 
this amount was the extent of Ticor’s 
liability against monetary loss.” 

The Bender and Miller decisions, 
thus, both hold that the 1992 policy 
revisions place significant limitations 
on an insurer’s liability and exclude 
consequential damages for a partial 
failure of title to the extent such dam- 
ages are not calculated as part of the 
diminution in value. 

One secondary commentator has 
questioned the efficacy of the 1992 
policy revisions and argued that 
consequential damages may still be 
recoverable in spite of the revisions. 
Professor Barlow Burke in Law of 
Title Insurance notes that the revision 
in the 1992 policy to the “actual loss” 
provision in the 1970 policy was most 
likely intended to preclude consequen- 
tial damages.” Nevertheless, Burke 
argues that the diminution provision 
still accommodates economic losses 
because “the ‘value of the insured 
estate or interest as insured’ can rea- 
sonably include any economic losses 
and, similarly, the ‘value of the insured 
estate or interest subject to the defect’ 
may decrease what was insured by the 
value of such losses.”*° 

Despite Burke’s argument that the 
intent of the revisions to the 1992 
policy should not be honored and the 
revisions are ineffective to exclude 
consequential damages, Florida courts 
appear to be adopting the better-rea- 
soned analysis contained in Bender 
and Miller that the 1992 policy revi- 
sions are clear and effective to exclude 
consequential damages. 

In Hynes Properties LLC v. Attorneys’ 
Title Insurance Fund, Inc., Case No. 


05-2002-CA-011345, 1 (Fla. 18th Ju- 
dicial Circuit 2006, J. Harris) (Order 
Granting Partial Summary Judgment), 
Hynes Properties sued The Fund for a 
breach of the title policy due to a title 
defect. The Fund sought a declaration 
that its liability was “strictly limited 
per the terms of paragraph 7 of its 
title insurance policy [the Diminution 
Provision].”*' Relying on the Safeco 
decision, Hynes Properties argued that 
special damages were recoverable.” 

Judge Harris observed that Safeco 
states that special damages may be 
recoverable from an insurer in a breach 
of contract claim.** Judge Harris read- 
ily distinguished Safeco from the facts 
of the Hynes Properties case, however, 
because the Safeco court “did not ad- 
dress the availability of special dam- 
ages in a case when the insurer’s liabil- 
ity is expressly limited by the terms of 
the contract.” Noting that there did 
not appear to be any Florida cases on 
point, Judge Harris cited Bender as 
authority and held that “the policy 
language limiting damages is not ca- 
pable of more than one meaning — the 
defendant's liability, as to this specific 
claim, shall not exceed the lesser of the 
amount of insurance or the diminution 
in value suffered by reason of the title 
defect.”* Judge Harris went on to note 
that courts may not, under the guise 
of interpretation, rewrite a contract 
and that interpreting the diminution 
provision to allow Hynes Properties 
to recover “special damages” would 
violate this principle.” 

Judge Harris’ order, adopting the 
reasoning of Bender and Miller, thus, 
gives effect to the long held proposi- 
tion that when the policy provides the 
means of calculating an insured’s loss, 
the provisions of the policy will con- 
trol*’ and presents a cogent analysis as 
to why consequential damages should 
be excluded under the revised diminu- 
tion provision. Other Florida courts 
should follow Judge Harris’ lead. 

Another independent reason that 
Florida courts should adopt Judge 
Harris’ position is that in Florida there 
are strong public policy reasons why 
consequential damages should not be 
recoverable where the insurance policy 
clearly limits the extent of damages. 

In Florida, the standard terms of all 
title insurance policies, including the 
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diminution provision, are established 
by the state.** Unlike most states, 
Florida also sets the rates that a title 
insurer must charge for title insurance 
policies.*® This state control of what 
risks will be assumed under title in- 
surance policies and what rates will be 
charged for those title insurance poli- 
cies is part of Florida’s comprehensive 
regulatory scheme under which the 
state balances a number of important 
interests: a) keeping title insurance 
rates reasonably low for the benefit of 
consumers; b) attracting title insurers 
to do business in the state by assuring 
them a reasonable rate of return on 
their investment; and c) protecting 
the solvency of the title insurance 
industry so consumers will be certain 
to be reimbursed in the event a defect 
in title occurs.*° 

If Florida courts were to allow 
insureds to collect for consequential 
damages under a standard form title 
insurance policy that was specifically 
intended to exclude such risks to insur- 
ers, such action would result in title 
insurers paying for risks that the state 
consciously excluded when setting the 
rates that must be charged for such 
insurance. Ultimately, such judicial 
action would a) lead to increases in 
title insurance rates; b) act as a disin- 
centive to title insurers from operating 
in Florida; and c) put title insurers’ 
solvency at risk. Put another way, if 
courts allowed insureds to recover 
damages beyond those intended by 
the title policy, Florida’s legislative 
intent in regulating the title insurance 
industry in the manner it believes best 
serves the interests of all Floridians 
would be undermined and usurped by 
the courts. 

Accordingly, given the revisions to 
the 1992 policy, its adoption by the 
State of Florida, and the well-reasoned 
interpretation of the diminution provi- 
sion by Bender, Miller, and Judge Har- 
ris’ order, the Safeco and Endrushchat 
decisions should have no application to 
the 1992 policy and insureds under the 
1992 policy should have no claim for 
consequential damages upon a partial 
failure of title. Q 


' This article is based on a prior article 
published in two parts in the Florida edition 
of Tue Funp Concept. 


? Courts have generally held that the 
measure of damages for a complete failure 
of title is the value of the property within 
the policy limit. See, e.g., Miebach v. Safeco 
Title Ins. Co., 743 P.2d 845, 847, n. 2 (Wash. 
App. 1987). 

3 See, e.g., 60 A.L.R. 972 (“A partial loss . 
. . has been subject to three different mea- 
surements, dependent upon the nature of 
the encumbrance and whether it could 
be removed: 1) the difference in value of 
the property with the encumbrance or 
encroachment and its value had such en- 
cumbrance or encroachment not existed; 
2) the amount necessary to remove the 
existing encumbrance or lien; and 3) upon 
a distinction made between rural land used 
for agricultural purposes and urban land 
used for building or commercial purposes, 
the value of urban land subject to an ease- 
ment plus indemnity for loss of its use.”). 

* Safeco, 452 So. 2d at 47. 

5 Id. at 48-49. Shada ultimately held that 
the plaintiffs were not entitled to conse- 
quential or special damages because they 
failed to properly plead them. 

6 Td. (citing 60 A.L.R.2d 972). 

7 See id.; 60 A.L.R.2d 972; Burks v. 
Louisville Title Ins. Co., 121 N.E.2d 94, 
97 (Ohio Ct. App. 1953) (insurer liable for 
consequential damages where insurer knew 
insured purchased property to build a home 
but refused to do anything about a defect 
in title); Buquo v. Title Guar. & Trust Co., 
100 S.W. 2d 997, 1000 (Tenn. Ct. App. 1936) 
(“measure of damages for loss of the use of 
part of the premises . . . is reimbursement 


for the loss sustained, which .. . in the case 
of city property, used for building purposes, 
is the value plus any additional expendi- 
tures rendered necessary by the defect”). 

8 First Nat. Bank of Lake Park, N.A. v. At- 
torneys’ Title Ins. Fund, Inc., 620 So. 2d 263, 
264 (Fla. 4th D.C.A. 1993). See also Erskine 
Florida Properties, Inc. v. First American 
Title Ins. Co. of St. Lucie County, Inc., 557 
So. 2d 859, 860 (Fla. 1990). 

® See, e.g., Indemnity Ins. Co. of North 
America v. American Aviation, Inc., 891 So. 
2d 532, 536 (Fla. 2004); Behrman v Allstate 
Life Ins. Co., 388 F. Supp. 241346, 1349 (S.D. 
Fla. 2005), aff'd 2006 WL 561207 (11th Cir. 
2006) (unpublished opinion). 

10 Since the adoption of the 1992 policy, 
secondary authority, while acknowledging 
the limitation of liability provision in the 
1992 policy, continues to cite to the Safeco 
decision as an authority on the methods for 
measuring an insured owner's partial loss 
under a policy. See, e.g., Homer Duvall, Title 
Insurance, FLorwwa REAL Property TITLE Ex- 
AMINATION AND INSURANCE 4-32 (5th ed. 2006); 
BarLow Burke, Law oF INsSuRANCE, (3d 
ed. 2005). These treatises discuss the 1992 
policy revisions, but nevertheless continue 
to recognize Safeco as a continuing, viable 
precedent for determining the measure of 
a partial loss in Florida. 

"| Endrushchat, 377 So. 2d at 740. 

2 Td. at 743. 

18 Shada, 457 So. 2d at 554-55. 

14 Td. at 555. 

15 Td. at 555-56. 

16 Td. at 556 (citing to Summonte v. First 
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American Title Ins. Co., 436 $.2d 110 (N.J. 
App. 1982)). 

‘7 To the extent Shada also suggested 
there may be a claim of negligence based 
on the title company’s failure to identify the 
defect in title to its insured, as described 
above, such holding has been superseded 
by the economic loss rule. 

'8 Bender, 119 P.3d at 676. 

19 Td. at 674. 

21 Td. at 675. 

* Bender,119 P. 3d at 675-76 (citations 
omitted). 

23 Miller, 93 P. 3d at 89. 

6 Td. at 90. 

27 Td. at 91 (emphasis added). 

Id. 

29 Bartow Burke, Law oF TITLE INSURANCE, 
7.01 (3d ed. 2005). 

30 Td. Burke does not cite to Bender and 
cites to Miller only in a footnote that does 
not specifically address the Miller court’s 
detailed discussion of the diminution provi- 
sion. 

31 Hynes Properties LLC , Case No. 05- 
2002-CA-011345 at 2. 

32 Td. 

33 Td. 

$5 Id. at 3. 

36 Td. at 4. 

37 See, e.g., Kentucky Title Co. v. Hail, 292 
S.W. 817 (Ky. Ct. App. 1927); Flockhart 
Foundry Co. v. Fidelity Union Trust Co., 132 
A. 493 (N.J. 1926). 

38 Fa. Stat. §627.777 (2006) (“A title in- 
surer may not issue or agree to issue any 
form of title insurance commitment, title 
policy, other contract of tile insurance, or 
related form unless it is filed with and ap- 
proved by the office”). 

389 Stat. §§627.780 and 627.782 
(2006). 

 Fia. Stat. §627.782, (2005); see also 
Chicago Title Ins. Co. v. Butler, 770 So. 2d 
1210, 1217-18 (Fla. 2000) (discussing the 
legislature’s concern with title insurer sol- 
vency and the statutory measures taken to 
address this concern). 
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Workers’ COMPENSATION LAW 


by James F. Kidd and Rick Blystone 


Not So Fast! A Closer Look at §440.105(4)(b)Q9) 
Reveals Unauthorized Workers Should Be Precluded 
from Workers’ Compensation Benefits, 
Under These Circumstances 


onsider these facts. A pro- 
spective employee approach- 
es a prospective employer 
about a job. The would-be 
employee completes a job applica- 
tion. He also provides the prospective 
employer with copies of his driver’s 
license, Social Security card, and be- 
cause he is not a U.S. citizen, his alien 
registration card. Everything appears 
to be in order, so the employer offers 
the applicant a position. Two days lat- 
er, the employee is injured in a horrific 
on-the-job accident. He is then rushed 
to the hospital where he is asked to 
complete a hospital intake form. Still 
conscious, he completes the form and 
provides the hospital with the identi- 
cal biographical information that he 
previously listed on his job application. 
Thousands of dollars in medical bills 
begin to mount and the injured worker 
files a workers’ compensation claim 
which is accepted as compensable 
by the employer under the 120-day 
pay and investigate provision of F:S. 
§440.192. During its investigation, the 
employer learns that the injured em- 
ployee completely falsified his records. 
In fact, the employee entered the U.S. 
illegally and was never authorized to 
work at all. His driver’s license, Social 
Security card, and alien registration 
card were all obtained fraudulently. 
Sound familiar? This common 
factual scenario begs the question, 
are this employee’s injuries covered 
under Florida workers’ compensation 
laws? Or to put it another way, should 
the unwitting employer be expected 
to bear the burden of this employee’s 
substantial medical costs and lost 
wages even though the employee 
misrepresented himself in order to get 


hired? Right or wrong, unauthorized 
workers’ have almost inevitably been 
covered under this scenario. However, 
a careful review of legislative history 
pertaining to the 2003 statutory revi- 
sions, the statutory language itself, 
and the public policy generally relied 
upon to extend coverage to unauthor- 
ized workers, reveals that unabated 
coverage to unauthorized workers was 
not necessarily the result the Florida 
Legislature intended. 


The Fraud Statutes 

Generally, an accident is deemed 
compensable under Florida workers’ 
compensation laws so long as it oc- 
curred during the course and scope of 
the injured worker’s employment. One 
major exception to compensability is 
known as the “fraud defense.”! Section 
440.09 (4)(a), which codifies the “fraud 
defense,” states that “[aln employee 
shall not be entitled to compensation or 
benefits under this chapter if any judge 
of compensation claims, administra- 
tive law judge, court, or jury convened 
in this state determines that the em- 
ployee has knowingly or intentionally 
engaged in any of the acts described in 
s. 440.105 or any criminal act for the 
purpose of securing workers’ compen- 
sation benefits.” As discussed above, 
§440.09 (4)(a) must be read together 
with §440.105 in order to prove the 
fraud defense. 

Given our hypothetical, one subsec- 
tion within 440.105 is particularly 
relevant. Namely, §440.105 (4)(b)(9) 
makes it unlawful “to knowingly 
present or cause to be presented any 
false, fraudulent, or misleading oral 
or written statement to any person as 
evidence of identity for the purpose of 


obtaining employment or filing or sup- 
porting a claim for workers’ compensa- 
tion benefits.” Under a plain reading 
of §440.105 (4)(b)(9), it appears that 
regardless of whether a claimant is 
under oath, if at the time the claimant 
made any false material statement 
of identity, and at the time he made 
any of these statements, he knew the 
statements were false, incomplete, or 
misleading, then the statements fall 
within the scope of §440.105, and must 
result in the loss of workers’ compensa- 
tion benefits.* 

Case closed, right? Our hypothetical 
worker clearly lied about his identity 
to his employer, didn’t he? Therefore, 
he committed fraud and is not entitled 
to benefits, correct? The answer is a 
resounding maybe. Many would argue 
that the employer must show not only 
that the injured worker made a false 
statement as evidence of identity in 
order to obtain employment, but also 
that his misrepresentations were 
“for the purpose of securing workers’ 
compensation benefits.” That is, when 
it comes to workers’ compensation 
coverage, some would argue it does 
not matter that the claimant misrep- 
resented his identity for the purpose of 
obtaining employment if his misrepre- 
sentations had nothing to do with an 
attempt to secure benefits. 


Legislative History 

The Florida Legislature considered 
the effect of §440.105 (4)(b)(9) on unau- 
thorized workers’ entitlement to ben- 
efits in its Senate Staff Analysis and 
Economic Impact Statement (March 
10, 2004) and The Florida Senate 
Interim Project Report 2004-110 (De- 
cember 2003). Therein, the legislature 
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stated as follows: 


As amended by Senate Bill-50A, the law 
now provides that it is a felony and in- 
surance fraud for a person to knowingly 
present any false or misleading oral or 
written statement as evidence of identity 
for the purpose of obtaining employment. 
Therefore, if an illegal alien obtained his 
employment by misrepresenting his iden- 
tity in order to get a job, then that person 
could be found to have committed insurance 
fraud and thus ultimately denied benefits 
if injured on the job. 

Proponents of the amendment argue 
that undocumented workers should not 
be entitled to benefits because they are 
not legally working and are, therefore, not 
lawful employees.° 


One could certainly extrapolate 
based upon these statements alone 
that it was the legislature’s intent 
to preclude benefits to unauthorized 
workers who misrepresent themselves 
in order to obtain employment, regard- 
less of whether any misrepresenta- 
tion of identity was “for the purpose 
of securing workers’ compensation 
benefits.” However, if we take this one 
step further and evaluate the spe- 
cific language the legislature chose for 
§440.105 (4)(b)(9), and compare it with 
the other subsections in 440.105 (4)(b), 
the argument is even more compelling. 
For example, consider the language 
contained in §440.105 (4)(b)(9) versus 
the language contained §§440.105 
(4)(b)(1)-(3). 

Sections 440.105 (4)(b)(1)-(3) state 
that the following acts are unlawful: 


1. To knowingly make, or cause to be made, 
any false, fraudulent, or misleading oral or 
written statement for the purpose of obtain- 
ing or denying any benefit or payment under 
this chapter; 

2. To present or cause to be presented 
any written or oral statement as part of, or 
in support of, a claim for payment or other 
benefit pursuant to any provision of this 
chapter, knowing that such statement con- 
tains any false, incomplete, or misleading 
information concerning any fact or thing 
material to such claim; 

3. To prepare or cause to be prepared 
any oral statement that is intended to be 
presented to any employer, insurance com- 
pany, or self-Employer/Carrier program in 
connection with, or in support of, any claim 
for payment or other benefit pursuant to any 
provision of this chapter, knowing that such 
statement contains any false, incomplete, or 
misleading information concerning any fact 
or thing material to such claim. (Emphasis 
added.) 


Conversely, subsection (9) makes it 
unlawful for any employee: “To know- 
ingly present or cause to be presented 


any false, fraudulent, or misleading 
oral or written statement to any person 
as evidence of identity for the purpose 
of obtaining employment or filing or 
supporting a claim for workers’ com- 
pensation benefits.” 

Notice that while §$440.105 (4)(b)(1)- 
(3) require that an employer show a 
nexus between the false, fraudulent, 
or misleading statement and an 
employee’s attempt to secure benefits, 
§440.105 (4)(b)(9) provides the employ- 
er with the alternative to show either 
that a false statement was made by the 
employee as evidence of identity for the 
purpose of obtaining employment or 
for the purpose of filing or supporting 
a claim for workers’ compensation ben- 
efits. Given that the legislature wrote 
§440.105 (4)(b)(9) differently and failed 
to revise it after it considered the fact 
that the section could have the effect of 
precluding unauthorized workers from 
workers’ compensation benefits, it is 
fair to assume that §440.105 (4)(b)(9) 
was intended to preclude workers’ 
compensation benefits to injured 
workers at the moment a worker is 
found to have misrepresented his or 
her authorized status and/or identity 
to obtain employment. 


The Conjunctive Interpretation 
The authors now turn your attention 
to the only other plausible reading 
of 440.09 (4)(a) and 440.105 (4)(b)(9) 
together, which has been labeled “the 
conjunctive interpretation” (i.e., that 
the employer/carrier’s burden is to 
show that an injured worker know- 
ingly presented a false, fraudulent, or 
misleading oral or written statement 
as evidence of identity for the pur- 
poses of obtaining employment and 
for the purposes of obtaining workers’ 
compensation benefits, before it can 
properly deny an injured worker’s 
benefits). The “conjunctive interpre- 
tation” was previously discussed by 
Judge of Compensation Claims Diane 
B. Beck in Carrillo v. Employee Leasing 
Solutions, Final Compensation Order, 
OJCC No. 04-032723DBB (issued June 
7,2005).° Like the hypothetical, Carillo 
involved a nonresident alien claimant 
who procured employment through 
the use of a manufactured Social Se- 
curity number. Judge Beck held that 
although the claimant procured his 


66 THE FLORIDA BAR JOURNAL/OCTOBER 2007 


employment by providing a false social 
security card, in violation of §440.105 
(4)(b)(9), he was not precluded from 
workers’ compensation benefits under 
§440.09 (4)(a), because the employer/ 
carrier failed to prove that the claim- 
ant misrepresented his Social Security 
number “for the purposes of obtaining 
workers’ compensation benefits.”’ 
The pertinent portion of Judge 
Beck’s order is as follows: 
Although claimant did violate the statute, 
his claims are not barred pursuant to 
section 440.09(4)(a), because that section 
requires that the employee engage in the 
prohibited acts “for the purpose of secur- 
ing workers’ compensation benefits[.”] 
Claimant’s purpose in providing a false 
social security card was to secure employ- 
ment. No evidence was submitted that 
claimant was seeking to secure workers’ 
compensation benefits at the time he was 
hired. Subsequent to his injury, claimant 
did not provide the false social security card 
to the hospital or other medical providers 
and did not include it in his petition for ben- 
efits. Rather, he applied for a number to use 
in place of a social security number on his 
petition, clearly documenting that he was 
lawfully employed. .. .Therefore, he did not 
violate section 440.105 (4)(b)(9) because he 
did not use the false social security card for 
the purpose of filing or supporting his claim 
for workers’ compensation benefits.® 


All should first agree that because 
§440.09 (4)(a) clearly states that en- 
gaging in any of the acts described in 
§440.105 is a violation, there must be 
some conceivable set of facts involving 
a false statement as evidence of identi- 
ty in order to obtain employment, that 
could lead to a violation of the fraud 
statute, and thereby require a court to 
deny compensability. To suggest other- 
wise would be a clear contradiction to 
the plain language in §440.09 (4)(a). In 
her order, Judge Beck has anticipated 
essentially the only way where one 
could violate §440.105 (4)(b)(9) under 
the “conjunctive interpretation,” and, 
as a result of said violation, have 
benefits denied pursuant to §440.09 
(4)(a). That is, in order for an employer 
to show that a claimant made false 
statements both as evidence of iden- 
tity and “for the purpose of securing 
workers’ compensation benefits,” the 
employer would have to show that the 
injured worker made a false statement 
as evidence of identity to 1) a related 
medical provider subsequent to the 
industrial accident; 2) in a petition for 
benefits; or 3) during sworn testimony 
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subsequent to the industrial accident. 
Absent admitting his wrongdoing, it is 
only under these circumstances that 
the claimant’s misrepresentations of 
identity could be construed as being 
“for the purpose of obtaining workers’ 
compensation benefits.” 

Injured workers often receive medi- 
cal care on the same day as their 
industrial accident. In fact, it is some 
employers’ policy to send their injured 
workers to an authorized medical 
facility at the moment the injured 
worker reports his or her injury. Since 
unauthorized workers often provide 
employers with fake driver’s licenses, 
false Social Security numbers, etc., 
they also commonly provide the same 
false biographical information to 
health care providers, particularly 
when they are not advised by an at- 
torney and/or given the opportunity 
to think about the potential conse- 
quences of providing false information 
to a medical provider. This is precisely 
what the hypothetical injured worker 
did. Therefore, our injured worker has 
made a false, fraudulent, or misleading 
oral or written statement both as evi- 
dence of identity and “for the purpose 
of securing workers’ compensation 
benefits.”"° Accordingly, even under 
the “conjunctive interpretation,” he has 
violated §440.09 (4)(a), and his benefits 
should be denied. 


Public Policy 

In Cenvill Devel. Corp. v. Candelo, 
478 So. 2d 1168 (Fla. 1st DCA 1985), 
the First DCA held that “illegal aliens 
are indeed entitled under the statute 
to workers’ compensation benefits.” As 
a basis for its holding, the court stated 
that the public policy supporting a 
holding that unauthorized workers 
are covered under Florida workers’ 
compensation laws is that it “prevents 
unauthorized aliens from suffering at 
the hands of an employer who would 
knowingly hire the alien and then 
conveniently use the unauthorized 
alien status to avoid paying wage loss 
benefits.”"' One should first recognize 
that Candelo was decided prior to the 
enactment of §440.105 (4)(b)(9). Far 
more significant, however, is the fact 
that there is no evidence under our 
hypothetical that the employer know- 
ingly hired the injured worker only to 


later utilize the worker’s unauthorized 
status in order to preclude benefits. 

The U.S. Supreme Court consid- 

ered the implications of public policy 
under a set of facts similar to ours in 
Minneapolis, ST. P. & S. S. M. RY. Co. 
v. Rock, 279 U.S. 410 (1929). In Rock, 
a railroad employee secured employ- 
ment after an imposter submitted to 
a pre-employment physical examina- 
tion on his behalf. The employee was 
hired, subsequently injured, and then 
attempted to recover for his injuries 
under the Federal Employers Liability 
Act. Recovery under the act was pre- 
mised upon the employee establishing 
that an employer-employee relation- 
ship existed. In a very spirited opinion, 
the U.S. Supreme Court denied the 
employee's right to recover. The High 
Court reasoned as follows: 
It was at all times his duty to disclose his 
identity and physical condition to petitioner. 
His failure so to do was a continuing wrong 
in the nature of a cheat. The misrepresen- 
tation and injury may not be regarded as 
unrelated contemporary facts. As a result of 
his concealment his status was at all times 
wrongful, a fraud upon the petitioner, and a 
peril to its patrons and its other employees. 
Right to recover may not justly or reasonably 
be rested on a foundation so abhorrent to 
public policy.” 

Note that the Supreme Court ad- 
monished the plaintiff not only because 
he withheld his physical condition, 
but also because he failed to disclose 
his true identity.'* The Supreme Court 
also intimated that it was illogical to 
require an employer to bear respon- 
sibility for what could amount to 
thousands of dollars in damages when 
it would not have hired the employee 
but for his misrepresentations." 

Our hypothetical worker went to a 
lot of trouble to deceive his employer 
in order to secure employment. Specifi- 
cally, as unauthorized workers often 
do, he provided a false Social Security 
card, resident alien card, and driver’s 
license to the prospective employer. 
Our hypothetical employer satisfied 
any obligation it owed under the law 
to verify the worker’s documents at 
the moment it collected them; and 
there is no evidence that our employer 
intended to hire the worker only to 
later deny benefits in the event he was 
injured. Thus, the public policy argu- 
ment often relied upon to substantiate 
affording benefits to unauthorized 
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workers does not apply. In truth, there 
is a countervailing public policy that 
courts should consider. Namely, courts 
should be wary of the promotion of 
fraud by unauthorized workers who 
believe they are entitled to all the 
fruits of their employment regardless 
of the extent to which they misrepre- 
sent themselves to their employer.'® 


Conclusion 

Our hypothetical worker is repre- 
sentative of many actual workers, and 
has specifically engaged in the type 
of fraud contemplated by Florida’s 
workers’ compensation “fraud statute” 
regardless of how §§440.09 (4)(a) and 
440.105 (4)(b)(9) are construed. If one 
subscribes to a plain reading of the 
statutes, the injured worker commit- 
ted fraud for which he or she could be 
denied benefits at the moment he or 
she provided false evidence of identity 
to his or her employer in an effort to 
obtain employment. If one subscribes 
to “the conjunctive interpretation” of 
the statutes, the injured worker con- 
ceivably committed fraud for which 
he or she could be denied benefits at 
the moment he or she provided false 
statements as evidence of identity to 
a health care provider subsequent to 
his or her industrial accident. Under 
either interpretation, emphasis should 
be placed squarely on the shoulders 
of the knowing employee, who has 
“unclean hands,” and not the unwit- 
ting employer. At the very least, courts 
should place some burden on unau- 
thorized workers to show that their 
employer knew or should have known 
when they hired the worker that he 
or she was not authorized to work, 
before it determines that accidents 
such as these are compensable. In turn, 
workers’ claims such as these should 
be denied unless and until the Florida 
Legislature indicates through another 
statutory revision that it intends a dif- 
ferent result. 


' Village Park Apts. v. Hernandez, 856 So. 
2d 1140, 1142 (Fla. 2003). 

2 Fra. Star. §440.09(4)(a). 

3 Fra. Srar. §440.105(4)(b)9. 

4 Hernandez, 856 So. 2d at 1142. 

® Senate Staff Analysis and Economic 
Impact Statement (March 10, 2004); The 
Florida Senate Interim Project Report 2004- 
110 (December 2003). 

8 Carrillo v. Employee Leasing Solutions, 


Final Compensation Order, OJCC No. 04- 
032723DBB (issued June 7, 2005), available 
at 
tee/2004/032723/2133045.pdf. 

7 Id. at 8. 

8 Id. at 9 (emphasis added). 

® Judge Beck did enter a second order, 
wherein she discussed legislative his- 
tory. To view the order, see OJCC No. 04- 
032723DBB, available at www.jcc.state. 
fl.us. 

10 But see Martinez v. Monier Lifetile, 
OJCC No. 02-037951MHH, available at 
www.jcc.state.fl.us (Order, J. Hofstad) (the 
use of a false Social Security number is 
irrelevant, even if provided to a treater or 
used on a petition for benefits subsequent 
to an industrial accident). 

"™ Cenvill Devel. Corp. v. Candelo, 478 
So. 2d 1168 (Fla. 1st D.C.A. 1985); see also 
Reinforced Earth Co. v. Workers’ Comp. Ap- 
peal Bd., 749 A.2d 1036, 1039 (Pa. Cmwlth. 
2000). 

” Rock, 279 U.S. at 415 (emphasis add- 
ed). 
13 Td. 

15 See Cenvill, 478 So. 2d at 1170. The First 
DCA held that neither Florida nor federal 
law impose upon the employer the burden 
of verifying forged or borrowed green cards. 
Accordingly, our hypothetical employer 
satisfied any responsibility it owed under 
the law to investigate the injured worker's 
authorized worker status. 

'6 See, e.g., Kilgore v. Hudson, 4 So. 2d 865 
(Fla. 1941) (in action for personal injuries 
sustained on the job, employer may defend 
on the ground that employment was pro- 
cured through fraud). 
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Tempting God 

By Daniel Dearing 

Reviewed by Carrie May Poniewaz, 
Journal and News Law Clerk 

A psycho killer’s bizarre inner ram- 
blings and inexplicable violence make 
it tempting to stop reading after only 
a few pages. But those who can get 
through the macabre beginning will 
appreciate the rest of this electrify- 
ing debut novel from The Florida Bar 
Journal’s own editorial board member, 
Daniel Dearing. 

Set in Tallahassee and the surround- 
ing backwoods area, the story begins 
when a madman who gets messages 
from God out of the newspaper kidnaps 
the Florida governor and his entourage 
at gunpoint. The governor winds up 
bound and blindfolded with duct tape 
and hung from a pole in a creaky house, 
while the secretary of state and the rest 
of the traveling statespeople meet their 
gruesome demise on the road. 

It looks like a hapless, tobacco-spit- 
ting trucker might have something to 
do with the deaths, so the trucker’s 
employer contacts Billy Hines, a trial 
attorney who happens to be struggling 
with unpaid bills and legal apathy. 
The new case floods him with renewed 
confidence, and the book’s exquisitely 
detailed narrative almost physically 
brings the reader into his world as the 
trial begins. 

“The jury pool is seated in the court- 
room. Billy is aware of their curiosity, 
feels their probing stares, hears their 
whispers. He doesn’t think he knows 
any of them. Ifhe scans their faces, who 
will he recognize?” He doesn’t recognize 
any of them, but a sinister-looking creep 
in the audience certainly recognizes 
him. And the judge. And the victims for 
that matter, as well. 

Jumping back and forth in time, the 
book’s multiple story lines sometimes 
weave themselves into tangles or fray 
off at the ends without resolution, but 
the corpse-like madman Darius Tench 
is the common thread that tenuously 
holds them all together. This shadowy 
lurker first stepped into Hines’ life as a 
client years earlier, after the unimagin- 
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ably horrific murder of a young blind 
girl shocked Tallahassee. 

Hines failed to convince anyone that 
Tench was too insane to be held liable for 
that dreadful crime, and the prosecutor 
scored a political victory with Tench’s 
conviction. When the jury issued a highly 
improbable life sentence recommenda- 
tion for Tench, the trial judge ignored 
it and sent him to get a jolt of his own 
medicine in the electric chair. 

Incredibly, Tench survives two flips 
of the switch and gets a reprieve that 
eventually allows him to make his 
way back to the streets of Tallahassee 
without anyone noticing. Everybody 
just figures he ended up dying that day. 
But, as the reader will realize all too 
well, Tench is much too tough for that, 
and now he wants revenge. Lots of it. 

If the synopsis of Tempting God’s 
plot is not confusing enough, the book’s 
strange leaps will keep the reader 
guessing throughout the story. The book 
is complicated, but the intelligent writ- 
ing and deep character development 
saves it. The narration often reads like 
a stream of consciousness that puts the 
reader in the characters’ minds, and 
elaborate descriptions provide vivid 
images as the layers of tension build. 

Fans of dark thrillers will enjoy the 
excessive dread and endless twists in 
Tempting God, but no reader should 
expect to receive solutions to all the 
mysteries the imaginative story cre- 
ates. Weighty and intriguing, this book’s 
most notable need for improvement is 
in its unfortunate title. A better name 
to allude to the cryptic experiences that 
await behind its cover? Joke’s on You. 

Tempting God is published by Author 
House and is available for purchase on 
Amazon.com for $28.04. 


A Well Paid Slave 
By Brad Snyder, Viking Publishing 
Reviewed by David Mandell 

In 1969, Curt Flood had achieved the 
American dream. A star outfielder for 
the St. Louis Cardinals, he enjoyed the 
fame of a major league ballplayer and a 
$90,000 salary. Widely respected in St. 
Louis, Flood also ran a flourishing art 
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business. Despite all this, one thing was 
lacking — his freedom. The Cardinals, 
like all major league clubs of the time, 
owned a player for his lifetime. Under 
baseball’s reserve clause, a club could 
buy, trade, or sell a player as if he were 
a surplus box of bats. At the end of 
the 1969 season, the Cardinals traded 
Flood to Philadelphia. Flood refused 
to report to the Phillies and took his 
case all the way to the United States 
Supreme Court. Flood’s struggle is the 
subject of Brad Snyder’s illuminating 
new book, A Well Paid Slave. 

Snyder, an attorney in Washington, 
D.C., traces Flood’s unlikely path to 
the Supreme Court. Flood endured 
the worst indignities of segregation as 
he traveled through the minor league 
circuits. Many of his fellow players 
and sports reporters ridiculed Flood 
when he refused to go to Philadelphia, 
arguing that Flood would still be paid 
$90,000, a large sum for players of the 
era. But Flood turned the money down. 
A well paid slave, he said, is still a slave. 
Instead, Flood sued baseball, accusing 
it of violating antitrust laws. 

Snyder points out that Flood faced a 
huge obstacle. The Supreme Court had 
ruled that baseball was exempt from an- 
titrust laws, so Flood had to convince it to 
accept his case and reverse a 50-year-old 
precedent. With access to the surviving 
lawyers and the court records, Snyder 
reveals events that have never been 
reported throughout this uphill battle. 

Flood needed the players’ union to as- 
sist him because he could not afford the 
costs of antitrust litigation. The union 
agreed to back Flood, but at a price. Its 
leadership insisted on picking Flood’s 
legal team, and as Snyder shows, this 
proved disastrous. 

The full trial that followed took a toll 
on Flood. With little to do and without 
income he began drinking heavily. Al- 
though his fellow players would benefit 
from Flood’s suit, none dared to testify 
for him. Instead, retired stars Jackie 
Robinson and Hank Greenberg spoke 
for him as well as pitcher turned author 
Jim Brosnan. 

We like to believe that Supreme 
Court Justices follow honored points 
of law but Snyder reveals that when 
it came to baseball, the Justices were 
awestruck fans. According to Snyder, 
Justice Harry Blackmun was assigned 


the majority opinion in order to assure 
his vote for the owners. Blackmun, nom- 
inated to the court only after President 
Nixon’s first two choices were rejected 
by the Senate, was initially regarded as 
an appendage of his fellow Minnesotan, 
Chief Justice Warren Burger. The “base- 
ball case” would be his opportunity to 
escape Burger’s shadow. 

Blackmun spent hours with the Base- 
ball Encyclopedia and other baseball 
books. With encouragement from his 
fellow Justices, he kept adding more 
baseball names to his draft and lost 
sight of the real person involved in the 
lawsuit. While Flood waited, Blackmun 
lost himself in baseball history. Snyder 
views Blackmun’s opinion as a travesty. 
Blackmun seemed far more interested in 
demonstrating his baseball prowess than 
in addressing Flood’s issues. Baseball’s 
exemption from antitrust law was pre- 
served and Flood had struck out. 

Flood played a few weeks in a failed 
comeback with the Washington Sena- 
tors but spent the rest of his life out 
of major league baseball. Although he 
failed in court, Flood’s efforts ultimately 
won freedom for the players through 
arbitration. 

A Well Paid Slave is a fascinating 
look at sport and law. Today’s players 
take their fame and enormous fortune 
for granted. This book shows how they 
obtained it. 


David Mandell is a Florida Bar mem- 
ber practicing in Norwich, CT. 


Orange Blossom Jurisprudence 
By Michael Cavendish 
Reviewed by J. Carter Andersen and 
Shane G. Ramsey 

Michael Cavendish has written a 
book that is a must read for all Florida 
lawyers and an insightful window into 
the philosophies of the Florida legal 
system for nonlawyers. For lawyers, 
Orange Blossom Jurisprudence offers 
useful law and useful ideas for law 
practices. For nonlawyer participants 
in Florida courts and concerned Florida 
citizens alike, Orange Blossom Juris- 
prudence is a quick and interesting 
read that explains unseen aspects of 
the Florida legal system. 

Orange Blossom Jurisprudence is 
a collection of five essays that provide 
insightful guidance on topics unique to 


Florida. The first essay explores the roots 
and essence of Florida common law, the 
lex non scripta, or uncodified law, written 
by the Florida Supreme Court. 

In the second essay Cavendish looks 
into the role and function of the Florida 
district courts of appeal and describes 
their “diagonal authority” over trial 
courts situated outside of their geo- 
graphic limits. Writing as practicing 
lawyers, we suggest that the practical 
usefulness of the information conveyed 
in this section of the book alone makes 
Orange Blossom Jurisprudence well 
worth its cover price. 

The third and fourth essays are nar- 
rower in focus, offering examples of 
the creation of two divergent portions 
of Florida common law. First up is the 
timely and ever-evolving matter of the 
law covering intentional misrepresen- 
tation claims arising from residential 
real estate sales. This essay, originally 
written prior to the advent of the wide- 
spread financial troubles now seen in 
the Florida real estate market will be 
picked over by real property buyers 
and sellers alike as they consider their 
litigation options. The fourth essay re- 
visits the birth and development within 
Florida common law of the law of claims 
for spoliation of evidence. 

The final essay addresses a hitherto 
obscure Florida Supreme Court opinion 
from the Civil War era that addressed 
slavery. Cavendish treats the opinion 
as Florida’s own Dred Scott, and does 
not mince his words, labeling it the 
“worst judicial opinion ever written in 
Florida,” but simultaneously advances 
compelling arguments for widespread 
study of the opinion as an “anticanon.” 

The chief lesson drawn from the book 
is that Florida law is especially rich and 
unique but in need of more attention and 
study. Any Floridian or lawyer who reads 
Orange Blossom Jurisprudence is likely 
to agree, as they enjoy the essays. 

Orange Blossom Jurisprudence is 
published by Dragon Publishing and 
sells for $11.50. It is available at major 
online booksellers. 


J. Carter Andersen and Shane 
Ramsey practice with Bush Ross, PA., 
in Tampa. Mr. Andersen is a shareholder 
in the commercial litigation and dispute 
resolution practice group. Mr. Ramsey is an 
associate in the bankruptcy and creditors’ 
rights practice group. 
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a foreign income tax perspective. 


Avoiding FPHCI 

As noted above, one of the pri- 
mary categories of subpart F income 
consists of FPHCI. FPHCI includes 
most forms of passive income, such 
as dividends, interest, royalties, rents, 
annuities, and the excess of gains 
over losses from the sale or exchange 
of property that gives rise to passive 
income.” Significant exclusions from 
FPHCI, however, are dividends” and 
interest®® received from a related 
person who (A) is a corporation cre- 
ated or organized under the laws of 
the same foreign country under the 
laws of which the CFC is created or 
organized, and (B) has a substantial 
part of its assets used in its trade or 
business located in such same foreign 
country.*! 

For example, assume a U.S. corpo- 
ration (USP) owns 100 percent of the 
stock of FC1, which in turn owns 100 
percent of the stock of FC2. FC1 is 
formed in the U.K. but managed and 
controlled in Cyprus and, therefore, 
treated as a resident of Cyprus under 
the U.K.-Cyprus income tax treaty.* 
FC2 is both formed in the U.K. and 
managed and controlled in the U.K. 
In order to expand the business 
operations of FC2 in the U.K., FC1 
lends money to FC2 at market rates. 
Assume the interest paid by FC2 does 
not reduce FC2’s subpart F income or 
create (or increase) a deficit in FC2’s 
earnings and profits (E&P) that may 
reduce FC2’s subpart F income. The 
interest paid by FC2 to FC1 will 
be exempt from subpart F income 
under the same-country exception. 
Thus, USP will have the ability to 
defer paying U.S. federal income tax 
on this income until such time as it 
is distributed to USP. These rules 
should apply regardless of whether 
FC1 is considered to be a tax resident 
of Cyprus and, therefore, subject to 
corporate income tax at a 10 percent 
rate, as opposed to the 30 percent 
corporate income tax rate currently 
in existence in the U.K.* 

While planning to take advantage 
of the same-country exception clearly 
provides significant tax benefits, the 
question is whether it makes sense 
to engage in this type of planning 


since §954(c)(6) became effective in 
2006. Section 954(c)(6) provides that 
dividends, interest, rents, and royal- 
ties received or accrued by a CFC 
from a CFC which is a related person 
will not be treated as FPHCI to the 
extent attributable or properly al- 
locable to income of the related CFC 
that is neither subpart F income nor 
ECI. Clearly, §954(c)(6) has several 
advantages over the same-country 
exception, especially the fact that it is 
irrelevant where the related CFCs are 
created or organized. Furthermore, 
the same-country exception only ap- 
plies to dividends that are paid out 
of E&P that accumulated during the 
period that the recipient CFC held 
the stock of the paying CFC. Section 
954(c)(6), on the other hand, applies 
regardless of when the E&P of the 
distributing CFC was accumulated.” 
The key requirement under §954(c)(6) 
is that the relevant CFCs are related 
persons at the time the dividend is 
received.*° 

The problem with relying on 
§954(c)(6), however, is that it is cur- 
rently scheduled to expire at the end 
of 2008. While there has been a push 
to make §954(c)(6) permanent,* as 
it currently stands, payments made 
between related CFCs that occur after 
December 31, 2008, will no longer be 
eligible for look-through treatment. 
Therefore, unless the same-country 
exception applies for payments made 
after that date, taxpayers will have 
to rely on the entity classification 
regulations (which may not always ap- 
ply)*’ to convert the paying CFC into 
a disregarded entity (that is, branch 
of the recipient CFC) for U.S. federal 
income tax purposes, resulting in the 
payment being disregarded from a 
US. federal income tax perspective 
as well. 


Avoiding FBC Services Income 
Another category of subpart F in- 
come that focuses on where the CFC 
is created or organized is FBC services 
income. In general, FBC services in- 
come is any income (whether in the 
form of compensation, commissions, 
fees, or otherwise) derived in connec- 
tion with the performance of techni- 
cal, managerial, engineering, archi- 
tectural, scientific, skilled, industrial, 
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commercial, or like services which (A) 
are performed for or on behalf of any 
related person, and (B) are performed 
outside the country under the laws of 
which the controlled foreign corpora- 
tion is created or organized.** 

For purposes of this provision, 
“services which are performed for, or 
on behalf of, a related person” include 
services performed by a CFC for an 
unrelated person in a case where 
“substantial assistance” contributing 
to the performance of such services 
has been furnished by a related per- 
son or persons.*® According to the 
IRS, the purpose of the substantial 
assistance rules is to treat as FBC 
services income, income received by 
a CFC from rendering services to an 
unrelated person where in rendering 
those services a related person sub- 
stantially contributes to the CFC’s 
performance of such services “in a 
manner that suggests that the CFC, 
rather than the related party, entered 
into the contract to obtain a lower rate 
of tax on the service income.” 

For example, assume a U.S. citi- 
zen (UST) decides to relocate to the 
United Arab Emirates (UAE) to 
provide investment management 
services for a hedge fund operating in 
Dubai. If UST receives the investment 
management fees directly, those fees 
will be subject to current U.S. federal 
income tax at ordinary income rates. 
Instead, however, UST forms a CFC in 
the UAE"! and has the CFC contract 
with the hedge fund with respect to 
the performance of services. UST also 
signs an employment contract with 
the CFC to agree to provide services 
to clients of the CFC. In this scenario, 
the income earned by the CFC should 
not be treated as FBC services income, 
because the services will not be per- 
formed outside the country in which 
the CFC is created or organized. This 
should be the result even though UST 
will provide substantial assistance 
that will contribute to the perfor- 
mance of such services. 

Similar planning may be achieved 
by moving the management and con- 
trol of a CFC from the jurisdiction 
where the services will be performed 
to a more favorable taxing jurisdiction. 
For example, instead of relocating to 
Dubai, assume UST has an opportu- 


4 
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nity to provide consulting services in 
Spain for a brief period of time. Rather 
than receive the consulting services 
directly, UST forms a CFC in Spain 
that contracts with various third 
parties with respect to the consulting 
services. UST also signs an employ- 
ment contract with the CFC, agreeing 
to perform services for clients of the 
CFC. UST then moves the manage- 
ment and control of the Spanish CFC 
to Malta by appointing a local director 
in Malta and holding annual board of 
directors meetings in Malta.** Under 
the Spain-Malta treaty tie-breaker 
provision, the CFC will be treated as 
a resident of Malta (and not subject 
to tax in Spain on the services income, 
unless the activities in Spain rise to 
the level of a “permanent establish- 
ment”).** The income derived by the 
CFC should not be treated as FBC 
Services Income, because the services 
will be performed in Spain, the juris- 
diction in which the CFC is created or 
organized, even though the CFC will 
be treated as a tax resident of Malta 
under the respective treaty. 

In both factual scenarios described 
above, UST eventually may be able 
to repatriate the service fees earned 
abroad to the United States at a 15 
percent rate** under the qualified 
dividend income provisions, if the 
ownership of the respective CFC is 
structured correctly.** This may be 
accomplished in one of two manners, 
either of which should avoid subpart 
F income: 1) taking advantage of the 
§954(c)(6) look-through rule; or 2) us- 
ing tiered entities to take advantage 
of the same-country exception. 

Part two of this article in the Novem- 
ber issue will address additional foreign 
income tax provision planning.O 


! Subpart F generally consists of Code 
§§951-965. All references to “Section” refer 
to sections of the Internal Revenue Code 
of 1986, as amended, and the Treasury 
Regulations promulgated thereunder. 

2 In general, a CFC is defined as a foreign 
corporation that is more than 50 percent 
owned (by vote or value) by U.S. sharehold- 
ers. Section 957(a). 

3 Section 954(c)(3)(A)(i). 

4 Section 954(e)(1)(B). 

5 Section 7701(a)(4). 

® Section 7701(a)(5). 

7 See Section 904. 

8’ The PFIC regime is contained in 
§§1291-1298 of the Code. In general, a 


PFIC is any foreign corporation if 1) 75 
percent or more of its gross income for the 
taxable year is passive income; or 2) the 
average percentage of assets held by such 
corporation during the taxable year which 
produce passive income or which are held 
for the production of passive income is at 
least 50 percent. Section 1297(a). 

® Section 952(a)(2). 

10 Section 954(a). 

1 Section 881(a). 

2 Section 882(a). In addition, a foreign 
corporation with ECI may also be subject 
to a 30 percent branch profits tax (subject 
to reduction or elimination under an ap- 
plicable income tax treaty), to the extent 
that the profits are not reinvested in a US. 
trade or business. Section 884(a). 

'S Tf a foreign corporation is resident in 
a treaty jurisdiction, whether such for- 
eign corporation is subject to U.S. federal 
income tax on its ECI will be subject to a 
higher threshold. Specifically, a foreign 
corporation will be subject to U.S. federal 
income tax only if such income is attribut- 
able to a “permanent establishment” in the 
United States. 

‘4 Other relevant factors in determin- 
ing where a company’s management 
and control is located may include 1) the 
jurisdiction where a local office or address 
exists, 2) the jurisdiction that maintains 
a local bank account, and 3) the location 
where the company’s books and records 
are maintained. In addition, in certain 
jurisdictions a company will be considered 
a resident only if the day-to-day manage- 
ment activities occur in such jurisdiction, 
which obviously makes it more difficult to 
engage in the type of planning discussed 
in this article. 

See, e.g., Article 4(3) of the U.K.-Spain 
income tax treaty. 

16 Of course, the foreign tax credit provi- 
sions generally would provide relief from 
double taxation. The United States also 
has special rules for “dual-chartered” en- 
tities (i.e., those entities that are treated 
as formed in more than one jurisdiction). 
See Treas. Reg. §301.7701-2(b)(9) (treating 
dual-chartered entities as per se entities 
under the entity classification regime). 
Similar to dual-resident companies, dual- 
chartered entities that are formed in the 
United States continue to be taxed as 
domestic corporations. 

” The FBC sales income provisions are 
also focused on where a CFC is created 
or organized. Namely, a CFC will gener- 
ate FBC sales income if the CFC derives 
income (whether in the form of profits, 
commissions, fees, or otherwise) in connec- 
tion with the purchase of personal property 
from a related person and its sale to any 
person, the sale of personal property to any 
person on behalf of a related person, the 
purchase of personal property from any 
person and its sale to a related person, or 
the purchase of personal property from 
any person on behalf of a related person 
where (A) the property which is purchased 
(or in the case of property sold on behalf 
of a related person, the property which is 
sold) is manufactured, produced, grown, 
or extracted outside the country under the 


laws of which the controlled foreign corpo- 
ration is created or organized, and (B) the 
property is sold for use, consumption, or 
disposition outside such foreign country, 
or, in the case of property purchased on 
behalf of a related person, is purchased 
for use, consumption, or disposition outside 
such foreign country. Section 954(d) (em- 
phasis added). Because of the existence of 
the branch rule, however, it is likely that 
if a CFC is formed in one jurisdiction (a 
high-tax jurisdiction), but managed and 
controlled in another jurisdiction (a low- 
tax jurisdiction), the CFC will be treated 
as having a branch in the low-tax jurisdic- 
tion. Section 954(d)(2). Assuming that is 
the case, and the low-tax jurisdiction has 
an effective tax rate that is less than 90 
percent of, and 5 percentage points less 
than, the effective tax rate where the CFC 
is created or organized, the hypothetical 
branch may be treated as a separate cor- 
poration potentially triggering FBC sales 
income. See Treas. Reg. §1.954-3(b). As a 
result, the type of planning discussed in 
this article may not be practical to avoid 
FBC sales income. 

'8 Section 864(d). 

19 Section 904. In general, §904 limits a 
US. taxpayer from claiming a foreign tax 
credit in excess of the amount of foreign 
source income earned by such taxpayer 
multiplied by the U.S. federal income tax 
rate imposed on such income. 

20 Sections 951 through 964. 

21 Section 954(c)(1). It should be noted 
that while FPHCI includes “income 
equivalent to interest,” which consists of 
“factoring income,” related party factoring 
income that is characterized as interest 
under Section 864(d)(1) is excluded from 
this category of FPHCI. See Treas. Reg. 
§1.954-2(h)(4)(i)(A). 

22 For purposes of this provision, a sub- 
stantial part of the assets of the payor 
will be considered to be used in a trade 
or business located in the payor’s country 
of incorporation for a taxable year only if 
the average value of the payor’s assets for 
such year that are used in the trade or 
business and are located in such country 
equals more than 50 percent of the average 
value of all assets of the payor (including 
assets not used in a trade or business). 
Treas. Reg. §1.954-2(b)(4)(iv); Treas. Reg. 
§1.864-8T(d)(1). 

3 Section 864(d)(7) (emphasis added). 

24 See Section 954(c)(1)(B) (which ex- 
cludes from FPHCI gain from the sale or 
exchange of any property which, in the 
hands of the CFC, is property described 
in Section 1221(a)(1)). 

25 While Malta has a corporate income tax 
rate of 35 percent, under its refund system, 
“trading income’ effectively is taxed at a 5 
percent rate and passive income effectively 
is taxed at a 10 percent rate. Moreover, 
dividends and capital gains from certain 
participating holdings are completely 
exempt from corporate income tax. See 
Malta Reforms Tax System, 2007 WTD 59- 
3 (March 23, 2007). In addition, resident 
but nondomiciled Maltese entities are not 
taxed on active (i.e., trading) income that 
is not remitted to Malta (i.e., paid to a 
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Maltese bank account). It is possible that 
the related party factoring income could be 
exempt from tax under these rules if not 
remitted to Malta. 

26 Article 4(3) of the Spain-Malta income 
tax treaty. 

27 If FC2 has a permanent establishment 
in Spain, however, Spain would have the 
ability to tax the income derived by FC2 
if such income is attributable to such 
permanent establishment. Article 7(1) 
of the Spain-Malta income tax treaty. It 
should also be noted that Spain has an 
antiabuse rule under its local law that 
potentially can cause a Spanish domiciled 
entity that is managed and controlled 
(and therefore resident) in another ju- 
risdiction to be treated as a resident of 
Spain, if such entity’s main assets and/or 
activities are located in Spain. Finally, 
Article 27 (Limitation on Benefits) of the 
Spain-Malta income tax treaty contains 
a broad antiabuse provision that needs to 
be carefully analyzed. 

28 Section 954(c)(1). 

29 Any dividend with respect to any stock 
which is attributable to earnings and 
profits of the distributing corporation ac- 
cumulated during any period during which 
the person receiving such dividend did not 
hold such stock either directly, or indirectly, 
will not be eligible for the same-country 
exception. Section 954(c)(3)(C). 

3° To the extent the interest payment 
reduces the payor’s subpart F income or 
creates (or increases) a deficit which under 
Section 952(c) may reduce the subpart F 
income of the payor or another CFC, such 
payment will not be eligible for the same 
country exception. Section 954(c)(3)(B). 

31 Section 954(c)(3)(A) (emphasis added). 
For purposes of this provision, a substan- 
tial part of the assets of the payor will be 


considered to be used in a trade or business 
located in the payor’s country of incorpora- 
tion for a taxable year only if the average 
value of the payor’s assets for such year 
that are used in the trade or business and 
are located in such country equals more 
than 50 percent of the average value of all 
assets of the payor (including assets not 
used in a trade or business). Treas. Reg. 
§1.954-2(b)(4)(iv). 

82 Article 4(3) of the U.K.-Cyprus income 
tax treaty. 

33 The interest payment also should give 
rise to a deduction in the U.K. and, under 
the U.K.-Cyprus income tax treaty, subject 
to a 10 percent withholding tax, which 
should be creditable by FC1 under the 
terms of such treaty. See Articles 12 and 
24 of the U.K.-Cyprus income tax treaty. 

34 Notice 2007-9, 2007-5 I.R.B. 401. 

36 For example, Senate Finance Commit- 
tee member Jon Kyl, R-Ariz., introduced S. 
1273, which would make Section 954(c)(6) 
permanent. 2007 TNT 122-79. 

37 Tf the paying CFC is a “per se” entity 
under the entity classification rules, it will 
not be possible to engage in this type of 
planning. Treas. Reg. §301.7701-2(b). 

38 Section 954(e) (emphasis added). 

3° Treas. Reg. §1.954-4(b)(1)(iv). 

*° Notice 2007-13, 2007-5 I.R.B. 410. In 
Notice 2007-13, the IRS indicated that 
the FBC Services Income regulations will 
be amended to provide that “substantial 
assistance” will consist of assistance fur- 
nished (directly or indirectly) by a related 
United States person or persons to the 
CFC if the assistance satisfies an objective 
cost test. The cost test will be satisfied if 
the cost to the CFC of the services fur- 
nished by the related United States person 
or persons equals or exceeds 80 percent 


Point taken. There’s no need to get all constitutional on me. 
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of the total cost to the CFC of performing 
the services. Under these new regulations, 
taxpayers will no longer have to satisfy 
the subjective “principal element” test to 
determine whether substantial assistance 
has been provided. See Treas. Reg. §1.954- 
4(b)(2)(ii)(b). In addition, under these new 
regulations, only a related U.S. person or 
persons can provide substantial assistance, 
not related CFCs. 

4! There is no corporate income tax in the 
UAE. 

42 Maltese resident companies that are 
not domiciled (i.e., formed) in Malta are 
only taxed on active (trading) income that 
is remitted to Malta (i.e., paid to a Maltese 
bank account). Thus, it may be possible 
to avoid Maltese tax by not remitting the 
service income to Malta. 

43 Tf the CFC is deemed to have a perma- 
nent establishment in Spain, any income 
attributable to such permanent establish- 
ment will be taxed in Spain. See Article 7(1) 
of the Spain-Malta income tax treaty. 

44 This structure may be especially useful 
for investment fund managers who receive 
a significant portion of their compensation 
as incentive fees (i.e., “carried interests”), 
particularly if pending legislation is en- 
acted that would cause such income to be 
taxed at ordinary income rates instead 
of long-term capital gain rates. See 2007 
TNT 122-1 (6/25/07) for a description of 
the proposed legislation. This is because 
the structure allows taxpayers to repatri- 
ate service fees at a 15 percent rate under 
the qualified dividend income provisions, 
which currently is taxed at the same rate 
as long-term capital gains. Of course, to 
take advantage of this planning, the ser- 
vices need to be performed outside of the 
US. 

45 Section 1(h)(11). It should be noted that 
the qualified dividend income provisions 
are currently scheduled to expire at the 
end of 2010. It should also be noted that 
a U.S. taxpayer also may be able to rely 
on Section 911 to exclude from its gross 
income a portion of the income earned 
abroad, if certain conditions are satisfied. 
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FAMILY LAW 


by Dawn D. Nichols and Sean K. Ahmed 


he recent skyrocketing rise 
in the value of Florida real 
estate has highlighted the 
issue of appreciation of non- 
marital real property in the family 
law context. The issue of equitable 
distribution with respect to appre- 
ciation of real estate becomes more 
complicated when a trial court is faced 
with distribution of real property that 
was owned prior to the marriage or 
is inherited and that has appreciated 
substantially in value during the 
marriage. How is one to decide if the 
appreciation of nonmarital real estate 
is subject to equitable distribution? 

The analysis regarding equitable 
distribution of assets necessarily be- 
gins with FS. §§61.075(3)(a) and (b). 
A court must first determine which 
assets are nonmarital and which as- 
sets are marital. When a spouse owns 
real estate prior to the marriage or 
inherits real estate during the mar- 
riage and leaves the property titled 
in his or her name, the asset itself 
remains nonmarital in nature.’ It is 
only the enhancement in value and 
appreciation that becomes a marital 
asset.” 

All five districts agree that if a 
separate asset is unencumbered and 
no marital funds are used to finance 
its acquisition, improvement, or 
maintenance, no portion of its value 
should ordinarily be included in the 
marital estate, absent improvement 
by marital labor.* In other words, 
passive appreciation of a nonmarital 
asset, without the infusion of marital 
funds or marital labor, is not subject 
to equitable distribution. 

The district courts of appeal employ 
varying analyses when determining 


Nonmarital Real Estate: Is the Appreciation Marital, 
Nonmarital, or a Combination of Both? 


whether the appreciation of nonmari- 
tal real estate is subject to equitable 
distribution. The First, Third, Fourth, 
and Fifth districts all apply an “ap- 
portionment” approach, or variation 
thereof, when determining what 
portion of the appreciation should 
be equitably distributed between the 
parties. The Second District has taken 
a much more restricted view on the 
matter and only permits the non- 
owner spouse half the principal “pay 
down” of the mortgage that occurred 
during the marriage and does not 
allow the nonowner spouse to share 
in any portion of the market force ap- 
preciation (or passive appreciation) of 
the asset.‘ 

The following legal discussion sets 
forth the different districts’ handling 
of appreciation in the valuation of 
nonmarital real estate and shows the 
need for consensus when determining 
how to equitably address the issue of 
appreciation of nonmarital real estate 
when marital funds are used towards 
its acquisition, improvement, or pay- 
ment of a mortgage. 


First District Court of Appeal 
The case that appears to best 
summarize the position of the First 
District Court of Appeal is Stevens v. 
Stevens, 651 So. 2d 1306 (Fla. lst DCA 
1995). An asset brought by one party 
to the marriage and which appreci- 
ates during the course of the marriage 
solely on account of inflation or market 
conditions becomes, in part, a marital 
asset if it is encumbered by debt that 
marital funds service.® For purposes of 
determining if an asset that is encum- 
bered by indebtedness that marital 
funds service is marital in nature, 


each spouse’s income is deemed mari- 
tal funds.* Once it has been shown 
that marital labor or funds have 
been contributed, increases in value 
attributable to marital labor, funds, 
inflation, and market conditions will 
all apply.’ 

Once the threshold requirement of 

marital labor or funds has been met, 
the First District then applies an “ap- 
portionment” or “proration” method 
to equitably distribute the apprecia- 
tion of the asset. The Stevens court 
sets forth the following in explaining 
the “apportionment” or “proration” 
method when a party has placed a 
nonmarital sum of money as a down 
payment and mortgage payments are 
paid with marital earnings during the 
marriage. 
In general, in the absence of improve- 
ments, the portion of the appreciated 
value of a separate asset which should be 
treated as a marital asset will be the same 
as the fraction calculated by dividing the 
indebtedness with which the asset was 
encumbered at the time of the marriage 
by the value of the asset at the time of the 
marriage. If, for example, one party brings 
to the marriage an asset in which he or she 
has an equity of fifty percent, the other 
half of which is financed by marital funds, 
half the appreciated value at the time 
of the petition for dissolution was filed, 
§61.075(5)(a)2, Fla.Stat. (1993), should be 
included as a marital asset. The value of 
this marital asset should be reduced, how- 
ever, by the unpaid indebtedness marital 
funds were used to service.* 


As an example of the Stevens analy- 
sis, if a party purchases a home for 
$200,000 prior to the marriage and 
places a down payment of $50,000 
toward its purchase, the appreciation 
would be equitably distributed as fol- 
lows:? $150,000.00 (indebtedness at 
time of marriage) + $200,000.00 (value 
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at time of marriage) = 75 percent. 

According to the Stevens’ analysis, 
at least 75 percent of the appreciation 
is a marital asset subject to equitable 
distribution. In this analysis, both the 
owner spouse and nonowner spouse 
receive a return on their investments. 
If the nonmarital residence appreci- 
ated by $100,000 and is valued at 
$300,000 at the time of the filing of 
the petition for dissolution of mar- 
riage, the nonowner spouse would be 
entitled to $37,500" of the appreci- 
ated value, while the owner spouse 
would be entitled to the original down 
payment in addition to the remaining 
appreciation of $62,500.'! The owner 
spouse not only keeps the original 
down payment but also receives a 
return on those funds. The nonowner 
spouse also receives a return on the 
marital funds based upon the above 
analysis. This analysis does not hinge 
on whether the appreciation is passive 
or active, but rather whether there 
was an infusion of marital funds 
applied toward the marital asset. It 
would logically follow that if the pre- 
marital asset is financed entirely by 
borrowed money that marital funds 
repay, the entire asset should be in- 
cluded in the marital estate." 

Once the nonowner spouse can 
show that marital funds were applied 
toward the nonmarital asset, there is 
a shifting of the burden of proof. Once 
a nonowner spouse establishes that 
marital labor or funds were used to 
improve a home that was nonmarital, 
the owner spouse has the burden to 
show which parts are exempt, other- 
wise the full appreciation is subject 
to equitable distribution.'® Using the 
above example, if additional marital 
funds are used to improve the proper- 
ty, then the owner spouse would have 
the burden to show what portion of 
the remaining 25 percent appreciation 
is not attributable to improvements 
paid for with marital funds, otherwise 
the entire appreciation will be subject 
to equitable distribution. 

Dyson v. Dyson, 597 So. 2d 320 (Fla. 
1st DCA 1992) also employs an “ap- 
portionment” or “proration” approach. 
Once an asset is classified as a marital 
asset, the parties are entitled to an 
equitable distribution in any increase 
in value caused by inflation or market 


Once a nonowner spouse 


establishes that marital 
labor or funds were used 
to improve a home that 
was nonmarital, the owner 
spouse has the burden 
to show which parts are 
exempt, otherwise the full 
appreciation is subject to 
equitable distribution. 


conditions.* In Young v. Young, 606 
So. 2d 1267 (Fla. lst DCA 1992), the 
First District held that a trial court 
errs in refusing to distribute equitably 
the appreciated value of the marital 
home caused by inflation, market 
conditions, or improvements made on 
a residence during the marriage, even 
though the home may itself be the 
separate property of one’s spouse.” It 
is clear from the above decisions that 
the First District has fashioned a rem- 
edy that allows both parties to receive 
a return on their respective invested 
funds. The more equity the owner 
spouse has in the nonmarital asset, 
based upon nonmarital contributions, 
the greater his or her percentage will 
be at the time appreciation is to be 
distributed. The nonowner spouse will 
also receive a return on the invest- 
ment of marital funds rather than 
just one half the principal “pay down” 
of the mortgage. 


Third District Court of Appeal 
The rulings in the Third District 
Court of Appeal follow closely with 
the First District. The Third District 
utilizes an “apportionment” approach 
but couches it in the terms of “special 
equity.” In Griffiths v. Griffiths, 563 
So. 2d 773, 774-775 (Fla. 3d DCA 
1990), the court held that a spouse 
contributing a special equity should 
also receive the related appreciation 
thereon, not merely a return of the 
original funds determined to be a 
special equity.’® As discussed above, 
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the Stevens case also apportions the 
appreciation between the owner and 
nonowner spouse utilizing a similar 
formula to equitably distribute the 
appreciation. 

The Third District also applies the 
burden adopted in the First District. 
In Herrera v. Herrera, 895 So. 2d 
1171 (Fla. 3d DCA 2005), the hus- 
band acquired title to a home prior 
to the marriage and kept it titled in 
his name. The court found that the 
husband in Herrera had used mari- 
tal funds to pay the mortgage on the 
property and had built an addition, a 
den, onto the premarital home.’ The 
husband in Herrera argued that the 
funds used to pay for improvements 
on the marital home were nonmarital; 
however, he was unable to meet his 
burden to prove that said funds were 
nonmarital in nature. The court held 
that the increased equity in the hus- 
band’s premarital home was a marital 
asset subject to equitable distribution, 
given that the husband failed to meet 
his burden of showing that funds used 
for expenditures on the home were 
nonmarital, and the increased equity 
in value of the husband’s premarital 
home properly was divided equally 
between the parties."® 

In Yitzhari v. Yitzhari, 906 So. 2d 
1250 (Fla. 3d DCA 2005), the Third 
District held that once it was estab- 
lished that marital labor or funds 
were used to improve assets, the bur- 
den then shifted to the owner spouse 
to show that some, if any, portion of 
the enhanced value was exempt from 
equitable distribution. Both the First 
and Third districts further hold that 
if the owner spouse is unable to prove 
that a portion of the appreciation is 
exempt from equitable distribution, 
then the entire appreciation should 
be equally divided between the owner 
spouse and nonowner spouse. 


Fourth District Court of Appeal 

A review of the real estate apprecia- 
tion cases of the Fourth District seems 
to indicate that the Fourth District 
has wavered somewhat in its analysis 
when determining if appreciation of 
nonmarital real estate is marital or 
nonmarital. 

In Reich v. Reich, 652 So. 2d 1200 
(Fla. 4th DCA 1995), the Fourth 
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District followed the First District 
and equitably distributed the appre- 
ciation of the real estate based upon 
the formula used in Stefanowitz v. 
Stefanowitz, 586 So. 2d 460, 462 (Fla. 
1st DCA 1991).'® Several months later 
in Cole v. Roberts, 661 So. 2d 370 (Fla. 
4th DCA 1995), the Fourth District 
declined to equitably distribute any of 
the appreciation of the real property, 
instead only permitting the nonowner 
spouse half the marital funds contrib- 
uted toward reducing the mortgage 
debt on the condominium. The non- 
owner spouse in Cole was not entitled 
to any share of the appreciation even 
though marital funds had serviced the 
mortgage. 

Shortly after the Reich and Cole 
decisions, the Fourth District issued 
a ruling in Oldham v. Oldham, 683 
So. 2d 579 (Fla. 4th DCA 1996). The 
Fourth District Court of Appeal in 
Oldham held that if the nonmarital 
property is encumbered by a mortgage 
and marital funds are expended to 
service the mortgage or to pay taxes, 
the property then becomes marital 
even if the enhanced value is due 
solely to market forces.”° Although 
the cases from the different districts 
ruling on appreciation of nonmarital 
real estate are very fact specific, the 
seemingly inconsistent rulings from 
the Fourth District are difficult to 
explain. The facts in the above Fourth 
District cases are not so different as 
to justify the vastly differing results. 

The Fourth District, in Barner v. 
Barner, 716 So. 2d 795 (Fla. 4th DCA 
1998), recognized the Oldham case in 
its ruling. Although Oldham implied 
that any marital funds paid toward 
nonmarital real property converted 
the entire appreciation into a mari- 
tal asset, the court in Barner stated 
that the trial court should consider 
whether the marital labor or funds 
expended on a nonmarital asset re- 
sulted in its appreciation. The court 
in Barner held that paying for the 
taxes, seedlings, and replanting were 
routine maintenance expenses and 
the payment of these expenses may or 
may not have improved the property.”! 
Barner is not a strict real estate case 
in that a business, timber farming, 
was the main use of the property. The 
income generated by timber sales 


It is unclear, based upon the 
existing Fifth District cases, 
whether the district would 
apply the “apportionment” 
approach to distribute the 
appreciation between the 
parties, or whether the 
entire appreciation would 
be subject to equitable 
distribution based upon the 
contribution of marital funds 
and/or labor. 


far exceeded the expenses, including 
property taxes, paid for by the parties 
during the marriage.” The net income 
was enjoyed by both parties dur- 
ing the marriage and the nonowner 
spouse received a benefit in excess of 
the marital funds that were applied 
toward the property.”® 

There are two remaining real estate 
appreciation cases out of the Fourth 
District. In Reyes v. Reyes, 714 So. 
2d 646 (Fla. 4th DCA 1998), the case 
was remanded and the trial court 
was ordered to consider whether 
the mortgage was serviced with 
marital funds, if there were perhaps 
improvements made with marital 
funds, and whether the value of the 
home may have appreciated during 
the marriage. The court held that the 
wife may very likely have acquired 
a marital interest in the husband’s 
premarital property; however, few 
facts of the case were discussed, and 
the court gave no instruction as to how 
the appreciation would be allocated 
between the parties. 

The last real estate appreciation 
case out of the Fourth District is Ca- 
ruso v. Caruso, 814 So. 2d 498 (Fla. 
4th DCA 2002). The Caruso case is 
not instructive, as it improperly refers 
to the nonowner spouse’s claim to the 
appreciation of the nonmarital asset 
as a “special equity” and holds that 
because the nonowner spouse failed 
to plead a claim for “special equity,” 
she could not be awarded the relief. A 
thorough discussion of “special equity” 


is beyond the scope of this article; 
however, the Caruso court improperly 
utilized the term in its application to 
the interests of the respective par- 
ties. 

It is unclear from the above cases if 
the Fourth District would follow the 
Oldham case or if the court would em- 
ploy a different analysis. Later Fourth 
District cases, Chapman v. Chapman, 
866 So. 2d 118 (Fla. 4th DCA 2004), 
and O’Neill v. O’Neill, 868 So. 2d 3 
(Fla. 4th DCA 2004), seem to imply 
the Fourth District may be amenable 
to an “apportionment” approach when 
dividing appreciation of nonmarital 
assets. Chapman and O’Neill, how- 
ever, do not address real estate and, 
therefore, are not otherwise included 
in this analysis. 


Fifth District Court of Appeal 

An analysis of the Fifth District 
cases that address real property 
seems to indicate that the owner 
spouse is allowed to keep his or her 
nonmarital contributions and then 
equitably divide the increased equity 
and appreciation between the par- 
ties. In Maselle v. Maselle, 622 So. 2d 
1359 (Fla. 5th DCA 1993), the court 
held that substantial appreciation in 
the value of a beach resort located 
on property which the husband re- 
acquired after the marriage through 
foreclosure was subject to equitable 
distribution where the increase in 
value was brought about by the par- 
ties’ joint labor and by mortgages 
paid off by operation of the marital 
business on the property. The appel- 
late court held the proceeds from the 
sale of the property, after deducting 
the premarital equity regained by the 
husband through the foreclosure and 
reacquisition as well as the contribu- 
tions made by the husband from other 
premarital assets in the additions and 
improvements to the property, should 
be divided equally between the par- 
ties. There were no discussions in 
Maselle, however, about granting the 
husband any growth on his nonmari- 
tal contributions.”’ The increase in 
equity and appreciation were divided 
equally between the parties.” 

In Thomas v. Thomas, 776 So. 2d 
1092 (Fla. 5th DCA 2001), the Fifth 
District reversed the lower court’s 
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ruling that the increased equity in the 
former husband’s premarital home 
resulting from the reduction in the 
principal balance on the mortgage 
was marital property, but that the 
increases in value caused by market 
appreciation and home improvements 
were nonmarital. It appears that the 
Fifth District, like the First and Third 
Districts, shifts the burden to the 
owner spouse to prove what nonmari- 
tal funds, if any, were invested in the 
nonmarital property. In Thomas, the 
Fifth District held that the increased 
equity in the former husband’s pre- 
marital home attributable to improve- 
ments was marital property subject 
to equitable distribution where he 
failed to adequately trace home im- 
provement payments to nonmarital 
funds.” There was no discussion as 
to whether the former husband in 
Thomas received any appreciation 
on his nonmarital contributions from 
prior to the marriage, as it appears 
from the ruling that the entire ap- 
preciation was subject to equitable 
distribution. 

In Becker v.Becker, 639 So. 2d 1082 
(Fla. 5th DCA 1994), the Fifth District 
cited the First District cases Moon v. 
Moon, 594 So. 2d 819, 822 (Fla. 1st 
DCA 1992), and Turner v. Turner, 529 
So. 2d 1138 (Fla. 5th DCA 1998), when 
it held that “the enhanced value of the 
premarital asset becomes a marital 
asset and further enhancement in 
value of such marital asset due to 
inflation or market conditions will 
become a marital asset.”* In Becker, 
the appreciation of a nonmarital of- 
fice building was deemed not to be a 
marital asset because traceable mon- 
ies from another nonmarital source 
(rental income) were used to pay off 
the mortgage on the nonmarital office 
building. It appears that if marital 
funds had been used to pay down 
the mortgage on the nonmarital of- 
fice building, then the appreciation 
due to market conditions would have 
been subject to equitable distribu- 
tion. Although the Becker case cites 
Moon and Turner, which are both 
First District cases, there are no Fifth 
District cases which actually apply 
the “apportionment” approach to real 
estate. In Maselle and Thomas, it is 
unknown whether the court’s decision 


to subject the entire appreciation to 
equitable distribution was caused by 
the owner spouse’s failure to meet his 
burden of proving that a portion of 
the appreciation was nonmarital, or 
by the contribution of marital funds 
or marital labor. It is unclear then, 
based upon the existing Fifth District 
cases, whether the district would ap- 
ply the “apportionment” approach to 
distribute the appreciation between 
the parties, or whether the entire 
appreciation would be subject to eq- 
uitable distribution based upon the 
contribution of marital funds and/or 
marital labor. 

A case out of the Fifth District 
that has garnered significant atten- 
tion is Sizemore v. Sizemore, 767 So. 
2d 545 (Fla. 5th DCA 2000), which 
holds that asset appreciation is sub- 
ject to equitable distribution where 
marital labor contributes to its value, 
even where the increased value is 
primarily created by passive infla- 
tion. Sizemore, however, addresses 
a nonmarital stock account, and not 
real estate. Even though Thomas 
was decided after Sizemore, the Fifth 
District did not cite Sizemore in 
Thomas. The Thomas case discussed 
a shifting of the burden once it is 
shown that marital funds have been 
applied toward a nonmarital asset. 
Sizemore does not seem to recognize 
a shift of burden, but rather states 
that once marital funds are applied 
toward or invested in a nonmarital 
account, the entire appreciation is 
marital. It would seem then that 
Sizemore does not apply to our analy- 
sis of appreciation of nonmarital real 
property. Based upon the language in 
Becker and the holding in Thomas, it 
would appear that the Fifth District 
would apply the analysis of the First 
and Third Districts. Once it can be 
shown that marital funds or labor 
have been contributed toward a 
nonmarital asset, the burden would 
then shift to the owner spouse to 
prove what nonmarital funds, if any, 
were contributed to the nonmarital 
asset. If the owner spouse is unable 
to meet the burden of proving what 
nonmarital funds were invested in 
the nonmarital property, then the 
entire appreciation would be subject 
to equitable distribution. 
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Second District Court of Appeal 

The Second District seems to imply 
in Mitchell v. Mitchell, 841 So. 2d 564, 
567 (Fla. 2d DCA 2003), that there 
is a conflict between itself and the 
other districts. The court in Mitchell 
reversed the lower court for relying on 
Sizemore v. Sizemore, 767 So. 2d 545, 
547 (Fla. 5th DCA 2000). The trial 
court in Mitchell had concluded that 
a marital contribution to an asset’s 
value subjects the entire appreciation 
of the asset to equitable distribution, 
even if the increased value is primar- 
ily created by passive appreciation.*! 
That is not the law in the Second 
District according to Mitchell. The 
Mitchell court held that where the 
increase in market value is attribut- 
able to “inflation or fortuitous market 
forces,” the expenditure of marital 
funds on the nonmarital asset does 
not transform the appreciated asset 
into marital property.* 

The Mitchell court declined to follow 
Stevens v. Stevens, 651 So. 2d 1306 
(Fla. lst DCA 1995), and Sizemore 
when it remanded the case back to 
the trial court to calculate the amount 
by which marital funds reduced the 
mortgage indebtedness in order to 
equitably distribute to the wife only 
her share of the principal pay down of 
the mortgage.* It appears that the dif- 
ference between the Second District 
and the remaining districts is that if it 
can be shown that the appreciation is 
solely passive, even though there has 
been an infusion of marital labor or 
funds, the Second District only reim- 
burses the nonowner spouse half the 
principal “pay down” of the mortgage 
and only one half the appreciation 
directly attributable to improvements. 
Marital funds can be used toward 
improvements, but if the improve- 
ments do not enhance the value of the 
asset, the appreciation is not subject 
to equitable distribution.** 

The flaw with the analysis of the 
Second District is that it does not 
allow the nonowner spouse a return 
on the investment of marital funds. 
The owner spouse receives a windfall, 
since he or she will receive the full 
amount of appreciation even though 
marital funds serviced the mortgage 
during the entire marriage. If, for 
example, the parties are married 


er 

Be 

2 


for a period of 20 years with marital 
funds servicing the mortgage during 
that time period, how could it pos- 
sibly be equitable only to allow the 
nonowner spouse reimbursement for 
half the principal “pay down” of the 
mortgage? Is the nonowner spouse 
not entitled to any return on the in- 
vestment of marital funds which are 
in essence “purchasing” an interest 
in the property throughout the mar- 
riage? Would it not be more prudent 
for the nonowner spouse to invest the 
marital funds elsewhere so that the 
nonowner spouse could at least expect 
some return on the investment? How 
is it fair for the nonowner spouse to 
allow marital funds to be invested in 
the real property and expect abso- 
lutely no return on the funds while 
the owner spouse receives all of the 
appreciation? 


Summary 

Under the analysis of the First, 
Third, and Fifth districts, once it is 
shown that marital funds have been 
used toward the acquisition, improve- 
ment, or enhancement in value of 
nonmarital real estate, the burden 
then shifts to the owner spouse to 
show what, if any, nonmarital funds 
were used toward the nonmarital real 
estate. If the owner spouse is able to 
account for a nonmarital contribution, 
the First and Third districts clearly 
require that an “apportionment” ap- 
proach be applied to determine which 
portion of the appreciation is subject 
to equitable distribution. Based upon 
the language of Maselle, Becker, and 
Thomas out of the Fifth District, it ap- 
pears that once the nonowner spouse 
shows a marital contribution has been 
made to the nonmarital asset, the bur- 
den then shifts to the owner spouse 
to prove what nonmarital funds were 
contributed to the asset. If the owner 
spouse fails to meet his or her burden, 
then the entire appreciation is subject 
to equitable distribution. 

The Fourth District’s analysis ap- 
pears to most closely follow the First, 
Third, and Fifth districts; however, 
the rulings in all of the districts show 
a need for some consensus on the 
issue of appreciation of nonmarital 
real estate. A family law practitioner, 
at present, can find a real estate ap- 


preciation case to stand for whatever 
position he or she wishes to promote 
in any given case. This lack of consis- 
tency has made it next to impossible 
to advise a client as to how to resolve 
the issue of appreciation of nonmari- 
tal real estate without protracted and 
expensive litigation. 

The First and Third districts pro- 
vide the most equitable procedure for 
determining how to divide apprecia- 
tion of nonmarital real estate between 
the parties. The owner spouse receives 
credit for his nonmarital contribu- 
tions and a portion of appreciation 
representing growth on those funds. 
The nonowner spouse also receives 
some appreciation based upon the 
investment of marital funds or labor 
to the nonmarital asset. Although 
the formulas in the First and Third 
districts do not take into consideration 
the “dollar weighted method,” each 
party is able to receive some return 
on the investment of the respective 
funds. It seems absolutely inequitable 
for parties to invest marital funds in 
mortgage payments and give all of the 
appreciation to the owner spouse and 
only half the principal pay down of the 
mortgage to the nonowner spouse.O) 


! Martin v. Martin, 923 So. 2d 1236, 1237 
(Fla. 1st D.C.A. 2006). 
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‘ Straley v. Frank, 612 So. 2d 610, 612 
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5 Stevens, 651 So. 2d at 1306. 
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7 Turner v. Turner, 529 So. 2d 1138, 1141 
(Fla. 1st D.C.A. 1988). 

8 Stevens, 651 So. 2d at 1307-1308. 

® This calculation does not take into 
consideration any improvements that may 
have been made to the subject property. 

10 This figure was calculated by divid- 
ing the marital portion of appreciation 
($75,000) in half giving each party $37,500 
as their respective share of marital appre- 
ciation. 

"| This figure was calculated by giving the 
owner spouse $25,000 (his or her nonmari- 
tal share of appreciation) in addition to his 
marital share of appreciation of $37,500 
for a total of $62,500 to be awarded to the 
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1983) and Griffiths). 
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reference cited in the case as to whether 
mortgage payments were paid during the 
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24 Caruso, 814 So. 2d at 504. 

* For a through discussion of special 
equity see Victoria Ho & Rebecca Y. Zung, 
Special Equity and Unequal Distribution 
of Assets, 75 FLA. B. J. 79 (Nov. 2001). See 
also Thomas v. Thomas, 776 So. 2d 1092 
(Fla. 5th D.C.A. 2001) (wherein the court 
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barred because she did not plead a “speciai 
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26 Maselle, 622 So. 2d at 1359. 

27 Td. at 1359-1360. 

°8 Td. at 1359. 

2° Thomas, 776 So. 2d at 1095. 

3° Moon v. Moon, 594 So. 2d 819, 822 (Fla. 
1st D.C.A. 1992) (citing Turner v. Turner, 
529 So. 2d 1138 (Fla. 1st D.C.A. 1988)). 

31 Mitchell, 841 So. 2d at 567. 

82 Td. (citing Straley v. Frank, 612 So. 2d 
610, 612 (Fla. 2d D.C.A. 1992)). 

33 Td. at 567. 

34 Straley, 612 So. 2d at 610. 

35 See A. Matthew Miller & Jerry Reiss, 
Determining the Nonmarital Portion of 
Retirement Benefits and Other Property, 
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PRESIDENTS PAGE continued from page 8 


ent-attorney disputes. Several more 
recommendations are still being 
considered. 

Such oversight work is critically 
important. As the state and the 
profession have grown, so have the 
challenges facing the legal profession. 
The Bar has worked to address those 
challenges, with the dual goals of 
helping the membership and serving 
the public. 

The Bar’s Lawyer Regulation Divi- 
sion is probably the most visible Bar 
program. Consuming over half of the 
budget from annual membership fees, 


it is also the largest Bar program and 
includes the operation of the griev- 
ance system, as well as the review of 
lawyer ads, the popular Ethics Hot- 
line, and the operations of the Henry 
Latimer Center for Professionalism. 
The grievance process not only as- 
sists in upholding the standards of 
the profession, but protects the public 
from unscrupulous practitioners. The 
Bar’s discipline operations have long 
been considered a model for state 
bars. 

With a state of more than 16 mil- 
lion people and a Bar with more than 


80,000 members, working to help 
lawyers pursue their profession and 
protecting the public is a large and 
complex task. Yet, it is one that your 
Board of Governors and Bar eagerly 
accept as we seek continual improve- 
ment in our profession. 

I encourage you to become familiar 
with the members of the Board of 
Governors in your circuit. Get to know 
them and voice your opinions to them. 
They are your representatives on the 
board.Q 


LETTERS continued from page 6 


Yet, President Angones turns a 
blind eye to these blatant and outra- 
geous violations of human rights, the 
U.S. Constitution, and international 
law, even while he states, with ap- 
parent self-satisfaction, that “The 
Florida Bar and its members are at 
the forefront in the defense of human 
rights.” Indeed, The Florida Bar and 
its members should be taking a lead- 
ing role in protesting and seeking to 
correct these flagrant abuses of hu- 
man rights by our own country, but if 
the Bar has taken a position on these 
issues, I am not aware of it. 

President Angones writes that his 
“human rights agenda for the next 
year will be extensive.” I hope that 
agenda will include vigorous efforts by 
The Florida Bar to return our country 
to respect for the fundamental human 
rights currently being trampled by our 
national government. If The Florida 
Bar chooses to do nothing to try to 
remedy these abuses, its president 
should at least refrain from any more 
complacent musings on the subject of 
human rights. 

R. ANDREW Rock, Tampa 


Tax Section’s Legislative 
Positions 

The Tax Section annual report 
stated in the June issue, “Under the 
leadership of Codirectors J.J. Wehle 
and Jim Ervin, the State Tax Division 
prepared a legislative package (H.B. 
1261) aimed at promoting fairness and 


equity in Florida’s tax system.” If this 
is indeed the Tax Section’s concept of 
fairness, it seems to me a little like that 
in Animal Farm, where all animals 
were equal but some were more equal 
than others. 

The bill would have dramatically 
changed the law in favor of major 
taxpayers in assessment challenge 
suits. The bill would permit a tenant 
to contest his landlord’s property 
tax assessment without the owner’s 
consent, which is now required. Next, 
the bill would have tilted the playing 
field in favor of taxpayers by mak- 
ing tax assessments subject to the 
Uniform Standards of Professional 
Appraisal Practice, of which you have 
never heard. In a year when the cost 
of government is under attack, com- 
pliance with this sea change would 
greatly increase the costs of operating 
a county property appraiser’s office. 
The penalty in the bill for the prop- 
erty appraiser’s noncompliance with 
USPAP would be to shift the burden of 
proof in a tax assessment challenge to 
the defendant property appraiser, and 
if the presumption of correctness was 
not overcome, to lower the taxpayer’s 
burden of proof from the present clear 
and convincing evidence to a simple 
preponderance of the evidence. And 
there’s more in the bill. 

The Bar needs to closely monitor 
and vet the ability of sections to ad- 
vance legislation in the name of all 
of the lawyers of Florida, especially 
when a proposal is a not-very-thinly 
disguised effort to change substantive 
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law to favor one litigant over another. 
H.B. 1261 may not seem like a big deal 
if you do not practice ad valorem tax 
law, but I assure you, as one who has 
practiced in this arena since 1968, 
this bill was the biggest of big deals 
in saving property taxes for the large 
and powerful clients of those who were 
advancing this unseemly agenda. 
Thankfully, this schmutz died in com- 
mittee. 

Gay.Lorp A. Woop, Jr., Bunnell 


Section Response: These legisla- 
tive positions were adopted in accor- 
dance with the Tax Section’s bylaws 
and the Board of Governors’ legisla- 
tive policies. The Tax Section advo- 
cated these positions in its own name, 
not on behalf of all Bar members. The 
Tax Section welcomes and encourages 
all viewpoints and participation by its 
members. Animal House, perhaps, but 
not Animal Farm. 

Mark E. Hotcoms, Tallahassee, 
Immediate Past Chair, Tax Section 
of The Florida Bar 


Reader’s Correction to Endnote 

William A Frieder brought to the 
Bar Journal’s attention a correction 
to endnote 20 on page 83 of the June 
article, “The 21-day Battle in Admin- 
istrative Actions.” 

The endnote should read: “The rule 
states that, ‘If during the course of the 
proceeding a disputed issue of mate- 
rial fact arises [the proceeding] shall 
be terminated and a formal proceed- 
ing conducted.” 
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Services 


Attorney Referral Services 


@ Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


= Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@ AAFSA.COM. 


Disciplinary & Criminal Matters 


a Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel in 
matters throughout the State of Florida in 
state or federal court, and gladly pays referring 
attorneys in accordance with Florida Bar 
Rules. Law Offices of Allen S. Katz, P. A., 
1200 Brickell Avenue, Suite 1620, Miami, 
Florida 33131; Tel: (305) 379-5554, Fax: 
(305) 379-4548. 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Law Enforcement 
& Security 


m@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Financial & Computer 
Forensics 


eS Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, (813) 
245-6742; www.magliano.com. 


Liabilit | 


alpractice Insurai 


= Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


Stockbroker Fraud 


Mismanagement 


= = Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Realtor Ethics 


Did the Realtor’s actions reach 
the standard level of care...or 
did they fall below that level? 

Whichever side of the “v” you 
represent, count on Larry for a 
clear, honest opinion. 


e Member: Professional Standards 
or Grievance 12+ years as a Realtor. 


e Guest Author on Realtor Ethics 
at About.com, a NY Times web site. 
Save this til you need it, or call 


Larry Lowenthal 
Expert Witness 
(954) 437-2133 
Visit www.RealWitness.com 


Lawyer Services 
Rates 


Standard Format — $80 
per insertion. Minimum 
of 5 lines. Each addi- 
tional line is $20. Initial 
ad placement payable 
in advance. 5-time in- 
sertion, $400; 10-time 
insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
116 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attorneys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


FREE! WRITTEN REPORT IF CASE HAS 

NO MERIT! 
FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCA1 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL. FGAL. COMMUNITY 


Former insurance Commissioner Call 361 74293 
"i “ Former Property Casualty CEO Full background at: 
SINCE 1957 www.expertinsurancewitness.com 
EXPERTS- ALL SPECIALTIES 
MEDICAL 3 \ “eBusiness Valuation Loss of Benefits 


¢ Forensic Accounting « Loss of On-Call Time 


B. Michael Grant, CPA 
1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 * barry@bmichaelgrantcpa.com 


20-Years Experienced 
www.bmichaelgrantcpa.com 


Have you ever wished you could sit down and talk _in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now yeu can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Lawyer Services 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE > 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 
quality medical experts i 
any field of health care — 


847-673-4422 


FINANCIAL & COMPUTER FORENSICS 
OHN A. MAGLIANO, JR. CPA, DABFA 


Serving clients since 1985 locally, nationally, internationally 
LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS 


» Divorce JOHN A. MAGLIANO, III For more information and 
«Bank Fraud Computer Expert a complete listing of our 
Civil Fraud enialiniiea services please visit us at: 
«Employee Theft www. magliano.com 


«Tax Evasion «Data Corruption IT Services Offices located in Tampa 
«Bankruptcy 


. t. Petersburg, Flori 
Pornography Issues & St. Petersburg, Florida 


«Mapping Computer Use 


Reconcille 


CLE Credit Posting 


American Heart 
Associations 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


Update your CLE record 
in record time 
Discover the convenience 
of on-line posting at 


www.floridabar.or 
Click on CLE 


REMINDER: FLORIDA 
BAR CLE ATTENDANCE 
CREDITS ARE POSTED 
AUTOMATICALLY 


FORMS PROCESS 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 
Best Case Software 

ECF Filing 


FREE YOUR STAFF to work on 
more complex cases! Eliminate all 


time consuming details and let us do 
the work! 


Visit our website at: 
www.bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 


Volunteers of America builds stronger 
communities by serving homeless 
individuals and families, the elderly, 
and at-risk youth. Your donation can 
help provide a solid foundation. 


Volunteers of America— 
changing lives, restoring hope. 
Please call us at 1.800.899.0089 
or visit www.voa.org. 


W Volunteers 


of America? 


There are no limits to caring.™ 
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Lawyer Services 


The use of a qualified investigator : 
is a good attorney's most : 
valuable asset. 


Attorney’s Title 22,23 
Bankruptcy Coordinator 
Central Florida Legal 

Ronald L. Coccari, Ph.D. 


ESTIMATION OF ECONOMIC LOSS - Corporate Creations 
Concise Reports and Expert Testimony | eencaiioolla 


30 years Experience 
Personal Injury Wrongful Death ack : 
Wrongful Termination Discrimination First Indemnity 


_ Florida Lawyers Mutual Cover 3 | 
Ronald L. Coccari, Ph.D. - Florida Trend 39 
12133 Via Cercina Dr. Gilsbar 
Bonita Springs, Fl. 34135 
Phone: 239-597-3836 
Email: coccarir@comcast.net 


_ Government Liaison 
Great American Ins. 
B. Michael Grant, CPA 
Harvey E. Morse, P.A. 
Health Care Auditors 
John Magliano 
Insurance Metrics 
| International Genealogical : 
Kelley Uustal 
LexisNexis 29, 45 
Lilly, O’ Toole 35 
| Larry Lowenthal 81 : 
| MAC Investigations 
| Lytal, Reiter, Clark 
Med Witness 

Pitney Bowes 
PNC Advisors 
Professional Safety 
QLTT International 
St. Jude Children’s 
Research Hospital Searcy Denney 

ALSAC + Danny Thomas, Founder : SunTrust Bank 

Call now to help. - Truitt Law 33 
1-800-996-4100 
_ Clyde Wilson 


www.stjude.org 


} 
| 
| 
42, 43 | 
: 
, Central Florida “LEGAL” ‘ 
. e Legal Transcription and Direct Phone D 
e =©Specializing in Providing Services to the | 
Fax: 321-289-4194 deflrr.com | 
| 
| 
| 
| 
2 
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Vv ALR: a detailed view of your legal topic 
ALR® delivers what no other resource can: an objective, in-depth, analysis of your legal 
issue, together with a complete list of every case — in every jurisdiction — that discusses 
it. With thousands of attorney-authored articles covering the entire breadth of U.S. 
law, ALR saves you hours of time by taking you deeper on a topic, faster. No wonder 
this legendary series has been cited by more courts than any other secondary resource. 


For more information, go to westlaw.info 
or call 1-800-977-WEST (9378). 


© 2007 West, a Thomson business L-330617/5-07 


Better results faster. Westlaw. 
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